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FACTS 

On February 17, 1969, Los Angeles television station 
KTTV twice broadcast to its one million Steen ee at- 
tack on petitioner by commentator George Putnam (Slip op. 2-3, 
full text of Putnam remarks at App., 3-5). The attack was 


triggered by a front page article in the preceding day's Los 


Angeles Times suggesting that, despite her Communist party 
2/ 


affiliation, petitioner was a law-abiding and decent person 
who might be deemed a patriotic American. 


Four examples of Mr. Putnam's attack will suffice: 


(1) In response to her claim that her home and office 
had been subjected to bugging, Putnam stated: "Actually, 
Mrs. Healey should be right at home with such tactics -- 
because they're all too commonplace SNOnG the Commu- 
nists." (App. 5, Slip Op. 3.) 


(2) In response to her claim that she wept upon learn- 

ing of Stalinist atrocities, Putnam stated: "One can't 
help but wonder if she might have lost another night's 
sleep had Khrushchev told us of his own extermination 

of millions of Ukranians by systematic starvation. - 
Wonder if she ever heard about that?" (App. 5, Slip Op. 3.) 


(3) "Mrs. Healey makes the following unsubstantiated 
charge -- a charge it is doubtful even she believes -- 
- e - [quoting the Times article] ‘In case after case, 
the parents of young people who have visited her are 
visited and threatened with loss of their jobs, if their 
children come back any more to see her.' Come, come, now 
. Dorothy -- perhaps under Communism -- perhaps under the 
Nazis -- but it just doesn't happen in the United States 
of America." (App. 5, Slip Op. 3.) 


(4) Dorothy Healey may be the Los Angeles Times' kind 
of exemplary American, who professes sincere patriotism 
- - - but she sure as hell is not mine. And, my fellow 
Americans, I trust she is not yours. And if you are as 
shocked by this insult to American patriotism, I urge 
you to let the Times hear your voice -- loud-and clear." 
(App. 5, Slip Op. 3.) 


1/ See Television Factbook, Stations Volume, p. 80-b (1971-72). 


Petitioner, at the time, was Chairman of the Communist Party 
in Southern California. 
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Petitioner's efforts to respond to the Putnam attack 
: 1 é 
were rejected py Ete the Commission, and a panel of this Court 


on March 3, 1972. Reconsideration en banc is warranted, inter 
3 | : 
alia, by the panel's unprecedented ruling that, in order to invo) 
Cannan aN aT aT asia Gis ep Asa ESS 


the fairness doctrine, members of the public must have the extra-— 


licensee's programming 
to establish that coverage of a particular issue was imba 


"On a complaint under the fairness doctrine, the bur- 

den is not only on the complainant to define the issue 
but also to allege and point specifically to an unfair’ 
ness and imbalance in the programming of the licensee 

devoted to this particular issue." (Slip Op. 9.) 


The practical effect of this burden of proof is to make A 


————————— 


fairness doctrine inaccessibl i —class i 


like Mrs. Healey and especially to those members of the public 


who are most often the victims of imbalanced coverage of contro- 
. , “ { 
versial issues: the poor, the black, the culturally and = 


tionally disadvantaged. 
——————— 


Reconsideration is also warranted because the panel 
failed to address the real issue before it, because the, Commis-— 
sion gave no reasons to support its ruling, and because the 
panel took an impermissably restrictive approach to determining 


what constitutes a controversial issue of public importance. 


1/ Over the dissents of Commissioners Cox and Johnson. The full 
text of the Commission's letter to petitioner and the dissenting 
opinions are attached hereto as Appendix A. They also appear at 
pages 21-49 of the Appendix in this case (hereinafter cited as 
"App."). 


2/ By order of March 28, 1972, the Court extended the time for 
filing a petition for rehearing to and including April 3, 1972. 


3/ The issue was not relied upon by the Commission majority, 
was not briefed to the Court, and the panel's position is incon- 
sistent with Commission policy and statutory and judicial inter- 
pretations of the fairness doctrine. 
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PROCEEDINGS BEFORE THE F.C.C. 

In seeking relief from the Commission, petitioner main- 
tained that the Putnam attack dealt with several interrelated 
“controversial issue(s) of public importance," including 
(1) Mrs. Healey's "role as a Communist in her community or in 
our society as a whole" (Slip Op. 8); (2) "The role played by 
individual Communists in our society" (App. 18, Slip Op. 8); 
(3) “guilt by association" (App. 18-19, Slip Op. ays and (4) 
"bugging" or surveillance of homes and offices by public offi- 
cials (App. 1-2; 25 (Commissioner Cox, dissenting); 38-39 


(Commissioner Johnson, dissenting) -) 


The Commission majority, without offering any reasons, 
2 


framed the issue before it in the following terms: 


"The matter . - . turns on the applicability of the 
fairness doctrine to Mr. Putnam's commentary ..- - 
[W]e note the ‘licensee's judgment ,that the matter 
which you claim to be a controversial issue of public 
importance -- the role played by you as a Communist -- 
is not an issue of public importance in its area." 
(App. 22.) 


The Commission, relying on Putnam's lengthy quotations from 
portions of the Times" article favorable to Mrs. Healey -- a 


factor which it specifically disclaimed as relevant to achieving 


1/ This term was used by Commissioner Johnson, dissenting, to 


Summarize the first two alternative statements of the issue: 
"Rather, the [Putnam] remarks attack Mrs. Healey because of 
qualities that presumably adhere to all members of her organiza- 
tion. There is a word for this technique, and that is "guilt by 
association.'" (App. 36.) 


2/ Even though Putnam's remarks constituted a personal attack 
on Mrs. Healey, the Commission held, and all parties before the 
Court agree, that the personal attack provisions of the fairness 
doctrine -- which trigger an automatic right of response if one 
is attacked in the context of a controversial issue -- are not, 
per se, applicable because the Putnam attack came in a newscast. 


4 
fairness (App. 22-23) -- refused to "find unreasonable the 


licensee's judgment as to the public significance of your role 


as a Communist" and "conclude[d] that no further action is 


warranted." (App. 23.) 
| 


ERRORS IN THE PANEL'S DECISION 

A.. Burden of Proof. The question of who must bear 
the burden of proving whether or not a licensee has dealt with 
a controversial issue in a balanced fashion lies at the very core 
of whether the fairness doctrine provides the public with a 
meaningful remedy to broadcaster attacks and distortions. Where- 
as the licensee has all the relevant information at his finger- 
tips, and thus can readily provide the Commission with documen- 
tation of whether his programming has indeed dealt fairly with 
a particular issue, a private individual or group can only 
gather such information by extensive and prohibitively expen 
sive monitoring of a station. Such monitoring is especially 
impracticable in cases involving personal attacks. Mrs. Healey 
had no reason to suspect that KTTV would broadcast an assault 
upon her and therefore had no reason to monitor its programming, 
even if she could afford to. | 

The panel refused to address any of the issues listed 
at p. 3, supra, except the first, because “there is neither 
allegation nor proof that this licensee failed co ‘devote suffi- 
cient program time to these issues to present a eeir and balanced 
view for the listening public" (Slip Op. 9). | 

(1) This ground for refusing to consider the broader 


issues surrounding Putnam's attack on Mrs. Healey’ was never 


5 
advanced by the Commission and never briefed to this Court. 
Thus, the panel specifically did what another panel, in another 
fairness doctrine case, warned that a Court must not do -- it 
substituted "its own judgment" for that of the see The 


panel incorrectly upheld F.C.C. action on grounds not clearly 
2/ 


disclosed or articulated by the agency. 

(2) The burden of proof created by the panel, in 
addition to being procedurally impermissible, is unfortunately 
at odds with the spirit and letter of the fairness doctrine as 
established by Congress, the Supreme Court and the Commission 
itself. 

Section 315 of the Communications Act, as amended in 
1959, imposes on broadcast licensees like KTTV an “obligation 


. . . to afford reasonable opportunity for the discussion of 


conflicting views on issues of public importance." The Supreme 


Court (Red Lion Broadcasting Co. v. F.C.C., 395 U-S. 367, 383 
(1969) ) cited the legislative history of §315 as establishing 
that "[e]very licensee who is fortunate in obtaining a license 

is mandated to operate in the public interest and has assumed _ the 


obligation of presenting important public questions fairly and 
3/ 


without bias." | 


1/ Columbia Broadcasting System v. F.C.C., U.S. App. 
D.C. r Fed. , Slip Op. at 19, Nos. 24,655 and 
24,659, November 15, 1971. 


2/ §S.E.C. v- Chenery Corp.-, 318 U.S. 90,94 (1943); Saginaw 
Broadcasting Co. v. F.C.C., 68 U.S. App. D.C. 282, 96 Fed. 24 
554,563, cert. denied 305 U.S. 613 (1938); Secretary of 
Agriculture v. U-S., 347 U.S. 645,654 (1954). 


3/ S. Rep. No. 562, 86th Cong., Ist Sess., 8-9 (1959) 
emphasis added) - 


cee i 

By making the burden of proof so great that few people 
will be able to invoke the protections of the fairness doctrine, 
the panel has, perhaps inadvertently but quite Geacky. placed 
licensees on notice that their "obligation" to deal evenhanded- 
ly with important public issues is one which they can almost 
freely disregard since the public's "right" to redress viola- 
tions lacks a workable remedy. Certainly, such a major 
emasculation of a congressionally and administratively created 
doctrine should only be tolerated by the courts after clear \ 
agency consideration of the issues and demonstration of the 
need for aches change. In the instant case, the agency never 
advanced the position taken by the panel. 

(3) Even in general fairness doctrine complaints, 
the Commission's general practice is to require the licensee -- 
who has the relevant information at his fingertips -- to docu=" 
ment whether the issue has received balanced eet = In 
Friends of the Earth v.°F.C.C., U.S. App. D.C. ' 
F.2d (No. 24,556, August 16, 1972), this Court, after find- 
ing the existence of a controversial issue, remanded for "further| 
inquiry by the Commission to determine whether the licensee has 
been adequately discharging its public service obligations by 
carrying a reasonable amount of information on the other side 


of the question . - ." (Slip Op. 2). As in National Broadcasting 
| 
1/ See Letter to National Broadcasting Co., 30 F,C.C. 2d 643 


(1971); Letter to Business Executives Move for Vietnam Peace, 
25 F.C.C. 2d 216 (1970). 


Co., supra, on remand in Friends of the Earth, the Commission has 
required the licensee, not the complainant, to supply documenta- 
tion of programming balance. 

When a fairness doctrine claim arises from a personal 
attack -- as in the instant case -- the Commission has explicitly 
declared that there is an "affirmative duty" on the ep 
assure that the underlying issues receive balanced pee 
The Commission reaffirmed this policy in an opinion issued less 
than one year ago: 

"Indeed, in our reports on the areas exempted from 
the personal attack rules, we stressed the necessity 
in any event to achieve fairness or to notify the 
person attacked and afford him the opportunity to 
give his side. See par. 5, Fed. Reg. §363. 2/ 

Therefore, the panel erred in sustaining the agency's 
action by reaching an issue not properly before it and taking 
a position at odds with clear legislative, judicial and adminis- 
trative aod . 

B. Unduly Narrow Construction of the Issue. In 
Columbia Broadcasting Co., supra, another panel of this Court 
reversed an F.C.C. fairness doctrine ruling in part because 


"the Commission adopted a wholly unreasonable view of the 


factual setting of the controversy." (Slip Op., p. 19.) In 


1/ Memorandum Opinion and Order, 12 F.C.C. 2d 250, 252-53, 
par. 5 (1968), ‘quoted at length in Commissioner Johnson's dissent, 
App. 42-43. 


2/ In Re M. Goldseker Real Estate Co., 32 F.C.C. 2d 28, 29 (1971) 


3/ It follows ia fortiorari from Columbia Broadcasting Co., supra, 
that if the F.C.C. cannot abandon its own policy without giving 
clear reasons for such action, this Court cannot do so for the 


agency, especially when the issue was not even properly before the 
Court. 
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Healey. the Commission similarly constricted the issues and gave 


1/ 


no reasons despite the thorough analysis by the dissenters. 
(See App. 25-28, 31, 35-40.): | 


"To argue, therefore, as does the majority, that Mr. 
Putnam's commentary did not raise issues of contro- 
versy and public importance is simply to define such 
issues out of existence. The issues involved here 

are not merely 'the role played by [Mrs. Healey]... 

as a Communist," as the majority contends. It is al- 
most precisely the converse: the role played by 
Communists in general, as exemplified by the alleged 
activities of one person, and the treatment such per- 
sons receive as a group at the hands of our government."— 


| 
The panel, while almost conceding the controversial 


public importance of the broader issues (Slip Op. at 8), read 
D y - 


them out of this case |solely on 4he impermissible burden of 


proof ruling discussed Supra. Therefore, the panel never ad- 


aressed the actual issues raised by the Putnam attack, pleaded 


by petitioner to the Commission, articulated in both Commission 


| 
dissents, and briefed and argued by petitioner to|this Court. 


C. The Commission Gave No Reasons for Its Ruling. 


| 
The majority's letter, after devoting considerable space to 


OO 


summarizing the pleadings, disposed of the substance of peti- 
ene 
tioner's complaint in one paragraph. This paragraph sets 
———_—— 


forth no reasons for the conclusion it reached and offers no 
I 
an acre | 
| 
1/ The relevance of dissenting opinions in sharpening the issues 
before an agency was recently stressed by this oe in Office of 


————=————— 


Communication of the United Church of Christ v- ederal Communi- 
cations Commission, No. 24,762 (March 28, 1972) {Slip Op. . 


eee 


2/ App. 39-40, Johnson dissent. 


3/ App. 22-23 and pages 488-489 of Appendix A hereto. 
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justification for narrowing the issue. This shabby treatment 
of the issues led the usually restrained Commissioner Cox to 
characterize the majority letter as "prestidigitation -- now 
you see it, now you don't -- rather than a proper statement 
of the grounds for agency ee 

The panel never addressed the Commission's lack of 
reasoning -- despite the focus of petitioner's oral argument 
and brief upon this question. Rather, the panel's opinion 


justifies the agency's result on grounds not articulated by 


the Commission, a clearly impermissible method of adjudication. 


See cases cited in footnote 2 on page 5, Supra: 


"The orderly functioning of the process of review re- 
quires that the grounds upon which the administrative 
agency acted be clearly aisclosed and adequately 
sustained." Chenery, supra, 318 U.S. at 94. 

D. Narrow View of Controversial Issues. Even on the 
issue it did address, the panel took a view of controversial 
public issues which is inconsistent with Red Lion. The panel 
stated: 

Merely because a story is newsworthy does not mean 
that it contains a controversial issue of public 
importance. (Slip Op., 10.) 
Yet the Court in Red Lion (395 U.S. at 384) cited Senator 
Pastore's explanation of the 1959 amendment to §315 as having 


‘the objective of "giving the people the right to have a full 


and complete disclosure of conflicting views on news of interest 


1/ App. 25 
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to the people of the country." (emphasis added.) 

The very fact that the Times ran a lengthy story on 
page one and KTTV saw fit to twice broadcast Putnam's vitriolic 
response attests to the controversiality and public importance : 
of the issue(s) at hand. The panel's answer that "the prime 
objective of Putnam's broadcast was to criticize the editorial 
judgment of the Los Angeles Times .- - -" (Slip Op. 11) misses 
the clear objective of the fairness doctrine to permit the 
public to hear from persons who are the victims of media 
attacks their side of the issues. See Red Lion, supra, 395 U.S. 
at 378-379. : 

The effect of the panel's disposition of the instant 
case is to permit the media to make a mere shut tlecock of the 
individual -- to permit the broadcaster to attack that indi- 
vidual's role in society while denying the individual herself 
any opportunity to respond. This, as is pointed out above, 
is inconsistent with the spirit and letter of the fairness 
doctrine and §315, as clearly expressed by the Congress, the 
Courts and the Commission. 

CONCLUSION | 


For the reasons above stated, this case should be 


reheard by the Court en banc. | 


Respectfully submitted, 
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Melvin L. Wulf pL {7 VE fr 
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! 
In Re Complaint by - 
Dororty Huser, Los Axceres, Carir. 
Concerning Fairness Ruling Re Station 
KITTV-LV, Los Angeles, Calif. | 
June 24, 1970. 

Mrs. Dororny Herarry, : 
Los Angeles, Calif. 
Dear Mus. Hearex: This is in reply to your letter of complaint 
dated March 26, 1969, against Met romedia, Inc., the licensee of Station 
KTTV-TV, Los Angeles California. You allege that on February 17, 
1969, Station KTTV-TV broadcast some comments by 2 newsinan, 
George Putnam, during a news program which attacked your “honesty, 
character, integrity, or like personal qualities” within t he'meaning of 
Section 73.679 (a) of the Commission’s Rules, and that the station has 
violated this rule by rejecting your request for an opportunity to re- 
spond. The comments were directed to a front-page article on you in 
the Los Angeles Times, of February 16, 1969, entitled “Patriot-Marx- 

ist No. 1 Red Finds That U.S. Isn't All Bad.” 

The Vines uticle, after noting that you are “a Marxist, a Com- 


munist, and an atheist,” states that “in some ways Dorothy Healey 
might be considered an exemplary ‘American and a good member of 
the bourgeoisie;” that “at 54, she runs her home, pays her taxes, cares 
for her aged mother, dotes on her scholarly son and generally likes 
folks, young and old; and that she professes a sincere patriotism and 
for years, while her son was in school, rarely missed a meeting of the 
PTA” The article further states that “she has been investigated, 
prosecuted and persecuted”; that “her house, she says, is| bugged. her 
phone tapped and her mail examined: and that, according to her, in 
case after case, the parents of young people who come to!her “. . . are 
visited and threatened with the loss of their jobs if their children come 
back any more to see me.* i 

Roughly, half of Mr, Putnam's commentary consisted of reciting 
the Zimes article, including all of the foregoing. The other portion of 
the commentary reflected Mr. Putnam's vigorous and complete disa- 
greement with the 7mesx* story and its use of the term/“Patriot™ in 
relation to you. Mr. Putnam states, after reciting Communist horrors 
and your expressed desire to see the American economic'system over- 
thrown, that the article is “an insult to American patriotism,” and that 
Mrs. Healey while “she may be the Los Angeles Times’ kind of pa- 
triot . . . sure as hell is not [his].” The commentary also states that 


the visitor intimidation aliegation is an “unsubstantiated charge™ con- 
24 F.C.C. 2d 


“| 
| 
\ 
| 
j 
| 
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cerning an activity which “* * * just doesn't happen in the United 
States of Americn.” 

The licensee asserts that Mr. Putnam's statements concerning you 
do not constitute ‘personal attack; that the Putnam commentary comes 
within the exemption of the personal attack doctrine in that it was 
made during the course of a news broadcast: that, as a Communist, 
you do not have the right to time to reply, citing 7//-N/ale Lroudcast- 
ing Co. Inca 40 FCC 508 (1962). and Storer Broadcasting Co. 
(Dubois Clubs), WV FCC 2d GTS (1965) sand finally chat the personal 
attack doctrine does not apply because the commentary was not made 
“during the discussion of 2 controversial issue of public importance.” 

Complainant, on the other hand, argues that personal attack was 
made by implication; that commentary, although given during a news 
broadeast, was an “editorial portion thereof involving the statement 
of opinions;:” that the role played by you as a Connuunist is a matter 
of a “controversial nature and of public importance” (e.g. alleged 
lack of patriotisin, absence of integrity), and that the 77i-State Broad- 
casting Co. Jue, case is inapplicable because here an individual com- 
munist was attacked. 

First, it is clear that the personal attack rules are in any event in- 
applicable. The rules specifically exempt from their scope commentary 
which is part. of a bona fide newscast. That is the situation here. 

The matter thus turns on the applicability of the fairness doctrine 
to Mr. Putnam’s commentary. Under established policy (see Report 
and Order 12 FCC 2d 250, 252-3, par. 5 (1968)), the licensee itself 
may present the contrasting viewpoint. For example, x licensee which 
had reasonably discussed both sides of an issue in its programming, 
could add a short editorial stating its viewpoint on the issue, without 
being required to extend opportunities for discussion. 

With this as backeround, we turn to the facts of this case, First, 
we note the licensee's judgment that the matter which you claim to be 
a controversial issue of public importance—the role played by you as 
2 Communist—is not an issue of public importance in its area, In this 
connection, we have considered a second factor—that Mr. Putnam 
devoted considerable time in his commentary to reciting yowr views 
as expressed in the Zéimes article (ie., nine out of 19 paragraphs in 
his commentary). We wish to make clear that we do not believe that 
fairness can be achieved by relying upon the person making the criti- 
cism or attack to present the other side. See Led Lion Broadcasting 
Co. v. F.C.C., 395 U.S. 367, n. 18, quoting J. S. Mill, On Liberty 32. 
If this were the sole issue in the case, we would not therefore accord 
it decisional significance. However, here it is not the sole issue. We 
believe that we can take the above noted factor into account in evalu- 
ating the need for action in this case, and specifically, whether we 
should find unreasonable the licensee's judgment as to the public sig- 
nificance of your role as a Communist, in circumstances where your 
views have been put before the public to 2 significant extent. The 
combined force of these considerations (i.¢., the showing (or lack 
thereof) before us on controversial issues of public importance: the 
devotion of significant time to setting forth your views, indeed to an 


24 F.C.C. 2d 


wore ewe 


Pon 


Fairness Doctrine Luling 


| 

unusual extent in this kind of critical commentary) leads us to con- | 
clude that no further action is warranted. Under a standard of reason- 
ableness, a case such as this should, we believe, bes resolved in the 
licensee's favor. We stress that the matter is one of appl ying the stand- 
ard of reasonableness to the facts of the case—and not what the com- 
plainant, or the Commission, or some other entity might; have done 
or preferred in the exercise of their discretion. 

Accordingly, your request is denied. | 

Commissioner Bartley concurring in the result; Commissioners Cox 


and Johnson dissenting and issuing separate statements. | 


By Dmecrion or THE Com3rIssIoN; 
Ben F. Wartez, Secretary. 


DIssENTING STATEMENT OF CouMISSIONER Kennetu A. Cox 


I cannot agree either with the majority's result or the very brief and 
inadequate rationale they have advanced to justify it. I therefore 
dissent. 

LT agree that. the personal attack rules do not apply here! because the 
attack complained of took place during a newscast, which brings it 
within an express exemption to the rules. However, when we added 
the exemptions, we made it clear that the basic fairness doctrine ap- 
plies to personal attacks in newscasts and other exempt programs. 
See 12 FCC 2d 250 at 252-253 and Note to the revised rule. So KTTV 
should permit Mis. Healey to respond to Mr. Putnam’s comments 
if the latter constituted an attack upon her “honesty, character, in- 
tegrity or like personal qualities” and @f they were made “during the 
presentation of views on a controversial issue of public importance.” 

The majority tacitly concede that what Mr, Putnam said constituted 
a personal attack upon Mrs. Healey. Indeed, it is clear that he charged 
her with being unpatriotic and with lying in claiming that parents 
of young people ko have visited her are visited and threatened with 
the loss of their jobs if their children continue their visits. These are 
obviously attacks upon her character. | 

The only remaining question is whether the attack was made in the 
course of presenting » controversial issue of public importance. The 
majority do not rule that it was not. They recite the licensee's claim 
that the commentary was not made during the discussion of a con- 
troversial issue, but"do not find that contention to be valid. Instead, 
they quickly turn to 2 “second factor—that Mr. Putnam devoted con- 
siderable time in his commentary to reciting - . . {Mrs. Healey’s] 
. .. Views as expressed in the ‘Nimes article” Ff equrse, they im- 
mediately go on to say that they “do not behe.o that fairness can be 
achieved by relying upon the person making the criticism or attack 
to present the other side.” I agree with that, and with their further 
statement that if this were the sole issue it would not be of decisional 
significance. 

"At this point it seems clear to me that logic and justice require 
them to return to the disputed question of whether the attack took 
place in a controversial issue setting, thus giving rise to a right of 


24 F.C.C. 24 
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reply. But they never face that issue. Instead they say, without ex- 
Janation or citation of authority, that they can take “the above noted 

ctor” —that is, thet Mr. Putnam recited Mrs. Healey’s views—into 
necount in evaluating the “need for action in this case.” T know of 
no other personal attack case in which we have ever talked of the 
“need for action.” Rather, we have simply taken the facts and ruled 
whether the words spoken amounted to an attack and whether they 
were uttered in connection with a controversial issue. Tf these questions 
are answered in the affirmative, then the fairness doctrine holds that 
there is, indeed. a “need” to redress the situation so that the public can 
hear both sides of the dispute. But the majority are resolutely de- 
termined not to proceed in the normal way and in accordance with 
our precedents because they do not like the result which such a course 
dictates, 

So they press ahead, stating that this “factor”—though not. itself 
decisionally significant—can be used in some mysterions way to decide 
whether to question the licensee's judgment as to the public signifi- 
exnce of Mrs. Healey’s role as 2 Communist. Mr. Putnam’s recital 
could not achieve fairness, and I fail to see that it has any relevance 
to the question of whether he was engaged in discussing a controversial 
issue. Indeed, the majority do not really use it to decide that question. 
They simply restate this whole fuzzy concept once more, as follows: 

The combined force of these considerations (i.c., the showing (or lack thereof) 

before us on controversial issues of public importance: the devotion of siz- 
nificant time to setting forth * * * [Mrs. Healey’s}] * * * views, indeed to an 
unusual extent in this kind of critical commentary) leads us to conclude that no 
further action is warranted. Under a standard of reasonableness, a case such 
as this should, we believe. be resolved in the licensee's favor. 
I think this is sheer obfuscation. What is the “showing (or lack there-’ 
of)” on the question of whether a controversial issue was involved 
here? The majority never say. Why does the fact that significant time 
was devoted to Mrs. Ilealey’s views—simply so Mr. Putnam could 
criticize and ridicule them, which the majority say is not. by itself. of 
decisional importance—even when added to the licensee's mere claim 
that no controversial issue was presented. lead to a decision to take 
no action? Tt is not even remotely clear to me. and the majority offer 
no explanation. This al] seems to me like prestidigitation—now you see 
jt, now you don't—rather than a proper statement of the grounds for 
agency action. Or to use another metaphor, the majority add zero to 
zero and get infinity. 

I think all of this is intended to obscure the fact that Mr. Putnam's 
attack areas in connection with two controversial issues of public im- 
portance. First. there was controversy over the question of whether a 
Communist can, at the same time. be a patriotic American. Second, 
there was controversy over the claim that Mrs, Healey had been sub- 
jected to surveillance and that parents of young people who visited 
her were threatened with loss of their jobs. That these issues were of 
public importance is evidenced by the fact that the Los Angeles Times 
devoted a front page story to these matters which occupied eight single 
spaced typed pages in the item presented to the Commission. It is 
further demonstrated by the fact that Mr. Putnam, the following 
evening, spent substantial time disputing the viewpoint of the 7%mes’ 
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story and ridiculing and attacking Mrs. Healey. A typed transcript of 
his comments runs to two and a half single spaced pages.! It seems only 
reasonable to assume that these two major media of communications in 
our second Jargest city would not devote so much attention to these 
issues if they were not of importance in the community. And T think 
most. people would agree that these questions are intrmsically as im- 
portant ss many others which we have found to call for application of 
the fairness doctrine, So on the critical question of whether or not 
Mr. Putnam's attacks took place in the context of a significant contro- 
yersial issue. I think the answer must be in the affirmative. I certainly 
find no persuasive justification for a contrary view in the majority's 
opinion. 

The licensee cites Zri-State Broadcasting Co. Incl, 40 FCC 508 
(1962) and Storer Broadcasting Co.. 11 FCC 2d 678 for the proposi- 
tion that Mrs. Healey 1 Communist, does not have a right to time 
for reply. The Storer case is clearly not in point—in fact, we ruled that 
an organization charged with being under Commmnist dominance did 
have « right of reply. The Z'vi-State case is somewhat ambiguous, 
containing a sentence which reads: “As you know, it was not and is not 
the intention of the Commission that you make time available to com- 
munists or the communist viewpoint.” However, I was the Chief of the 
Broadeast Bureau when the letter to 77i-State was written and recall 
the matter clearly. We had received a complaint—one of a number in- 
volving the same kind of situation—that the station |had broadeast, 
a half-hour film entitled “Communist: Encirclement—1961” which was 
alleged to be a vehicle for “ultra-rightist dogma.” The Commission re- 
viewed a transcript of the program and said: 

It appears that the program contained a dis jon of the following matters, 

among others: socialist rms of government were Viewed as 2 transitory form 
of government which lead eventually to communism; that Unis country’s con- 
tinuing foreign policy in the Far East and Latin Ameri the San Francisco 
student riots. the alleged infiltration of our government by communists and the 
alleged moral weakening in our homes, schools and chur s have all con- 
tributed to the alleged advance of inte ional communism. We are of the view 
that thexe matters raise controversial issues of public importance. 
When queried about. the matter. the station—like others which had 
presented similar programs—responded that it regarded the film as 
anti-communist and that it did not believe the Commission wanted it 
to put Communists on in reply. However, there was no suggestion that 
the complainants in cases of this kind were Comnumnists—they simply 
disagreed with the version of recent history reflected|in films of this 
kind and with the conclusions drawn therefrom as to the policies the 
United States should pursue. It was in this context that the Commis- 
sion wrote the sentence first quoted above, then going on to say: 

You will recognize, however, that there are varying views existent with respect 
to the most effective and proper method of combatting Compunism and Com- 
munist infiltration and that broadeasts of proposals supporting one method raise 
the question whether reasonable opportunity has been afforded for the ex- 


pression on the station of opposing viewpoints. | 


It is clear that a good deal of Mr. Putnam's animosity war flirected toward the 
Times, Hawever, J don't think Mrs, Healey should be injured in thix cross-fire and left 
without recourse. nor should the audience of KTTV be left with only one side of the 
controversy, ie 
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Thus, the Commission was simply saying that there was no obliga- 
tion to make time available for the Communist viewpoint in that case. 
It was not announcing 2 general policy that Communists can never 
have a right to present their point of view under any circumstances. 
Indeed, I think any policy which barred them from responding to per- 
sonal attacks would violate the First Amendment. While in many 
communities--und on many issues—there may not be a significant 
Communist viewpoint entitled to air time under the Fairness Doctrine, 
there may be situations in which the public should hear that point of 
view along with those of other significant elements in the community. 
But I think the situation is different when a licensee directly attacks 
individual Communists. and I believe that the public should hear Mrs. 
Healey’s side of the controversy over whether she, as a Communist, 
can also be a patriotic American and whether she and her visitors have 
been subjected to surveillance.? The majority do not appear to rely on 
the Tri-State ease here. 

T am at something of a loss to understand the majority's viewpoint. 
Certainly their letter does not clearly state a basis for their result in 
anything like the way we normally handle such matters. J think that 
they have arbitrarily departed from our usual policies simply be- 
cauise of the identity of the complainant. They do not like Communists 
and recoil from the prospect of ruling that a station should be required 
to provide time for one. I certainly have no desire to see the airwaves 
flooded with Communist propaganda, but I think the whole Fairness 
Doctrine may be imperiled if we do not administer it with complete 
evenhandedness. Heretofore. we have been at pains to make clear that 
our fairness policies apply to both extremes of the political spectrum. 
Compare Storer Broadcasting Co. supra, with John Birch Society 
Complaint, 11 FCC 2d 790. See, also. Capitol Broadcasting Company, 
Inc.. 40 FCC 615 and compare Mfid-Florida Television Corporation, 
40 FCC 620, 631. If we do not continue this course. I think the courts 
will question our competency to enforce the vital requirement that 
broadcast facilities be used as means for providing the American 
public with information on both sides of controversial issues of public 
importance. Metromedia deliberately permitted use of KTTV for an 
attack upon Mrs. Healey’s character in the context of such public 
controversy. It thereby incurred obligations under the Fairness Doc- 
trine which should be enforced, in accordance with our precedents, even 
though she is a Communist. ‘ 

J therefore dissent and am attaching (as Appendix A) a form of 
letter which I think should have been dispatched to the licensee. 


2Jt should be made clear that, if given time, Mrs. Healey should confine herself to 
the attacks against her by Mr. Putnam and would not be allowed simply to espouse com- 
munism, The licensee can reasonably insist that any response deal with the specific issues. 
raised—the redeeming “patriotic” qualities of a Communist such as Mrs, Healey and 
the alleged surveillance treatment accorded such people. Radio Albany, Inc. (WALG), 40 
FCC 632 (1965) ; Storer Broadcasting Co., supra. 
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AVL’ INDIXN A 
(Preferred Form of Letter) 


METROMEDLA, INC., 
Liceusce of Station KTTV, 
Washington, D.C. 
' 

GextiEMEN: This is in further reference to the complaint of Mrs. Dorothy 
Healey concerning the comments of Mr. George Putnam on the I rus 1%, 
1969 news program, brondcast by station KTLV, Los Angeles, Californi ne 
comments were directed to a front-page article on Mrs. Healey in the Los 
Angeles ‘Times, of February 16, 1969, entitled “Patriot-Marxist—No. 1 Red 
Finds That U.S. Isn‘t All Bad.” ' 

The Times article, after noting that Mrs. Healey is “a Marxist. 2 Communist, 
and an atheist,” states that “in some ways Dorothy Healey might be considered 
an exemplary American and a good mnember of the bourgeoisie ;” that “ut 54, 
she runs her home, } her taxes, cares for her aged mother, dotes on her 
scholarly son and generaily likes folks, young and old; and that shed professes 
a sincere patriotisin and for years, while her son was in school. rarely missed 
a meeting of the PTA.” The article further states that “she has been inves- 
tigated, prosecuted and persecuted ;” that “her house, she says, is bugzed, her 
phone tapped and her mail examined ;” and that, according to her, in icase after 
case, the parents of young people who come to her “... are vis ited and 
threatened with the loss of their jobs if their children come back any more 
to sce me.” ! 
lisagrees entirely with the Times’ story and its 

Healey. Mr. Putnam states, after 


patriotism,” and that Mrs. Healey, while “she may be the Los Angeles Times’ 
kind of patriot . . . sure as hell is not [his].” The commentary also states: 


Mrs. Healey makes the following unsubstantiated charge—a clarge it is 
doubtful even she believes—but the LOS ANGELES TIMES publishes it 
at face value. She says, and I quote, “In after case, the parents of 
young people who have visited her are v: ited and threatened with the 
loss of their jobs if their children come back any more to see her.” Come, 
come now, Dorothy—perhaps under Communism---perhaps under the Nazis— 


but it just doesn’t happen in the United States of America. | 


The licensee asserts that Mr. Putnam's statements concerving Mrs. Healey 
do not constitute personal attack: that the Putnam commentary comes within 
the exemption of the personal attack doctrine in that it wa made during the 
course of a news broadcast: that, a Communist, Mrs. Healey does not have 
the right to time to reply, citing Tri-State Broadcasting Co., Inc., 40 FCC 50S 
(1962), and Storer Broadcasting Co., (DuBois Clubs), 11 FCC 2d GrS (1968) ; 
and finally that the personal attack doctrine does not apply because the com- 
mentary was not made “during the discussion of a controversial issue of public 
importance.” H 

Complainant; on the other hand. argues that personal attack was made by 
implication; that commentary, although given during a news broadcast. was an 
“editorial portion thereof involving the statement of opinions:” that the role 
played by Mrs. Healey as 2 Communist is a matter of a “controversial nature 
and of public importance” (¢.g., alleged lack of patriotism, absence oflintegrity), 
and that the Tri-State Broadcasting Co., Inc. case is inapplicable because here 
an individual communist was attacked. | 

First, we hold that the personal attack rules are inapplicable. |The rules 
specitically exempt from their scope commentary which is part of 4 bona fide 
newscast. That is the situation here. The issue thus turns on the applicability 
of the fairness doctrine to Mr. Putnam's commentary. H 

The Tri-State ruling does not make the fairness doctrine inapplicable to this 
situation. The thrust of that ruling is that licensees are not acting unreasonably 
when they make the judgment that reference to Communism, in and of itself, 
does not create a controversial issue of public importance. When a |speaker in 
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an talk or religious program “rts that a totalitarian form of government—for 
exsunple, Communism ¢ cism or anirehy--is bad, there may be tl num- 

Of people who espouse such doctrines, But the exi 

: romenn that one side of an issue of “public importance 
15 (ty) has been presented. Cf Letter to LAM.C. Smith, AO FCC bs a 
The letter to Tri-State goes on to hold that an mlegedly anti-communist pro- 
gra involved controversial issues as to the best methods of combatting com- 
munism and that reaxontble opportunity should be provided for opposing 
viewpoints thereon, 

Hut that is the extent of Tri-State ruling, It did not hold that no matter what 
the facts. 2 Connnunist conld never be given access to broadcast facilities : that 
there can never be a personal attick or controversial issue of public importance 
involving 2 Communist, With this as background, we turn to the specifie facts 
here. 

The Lox Angetex Times story does not deal with the issue of Communism 
per se. It identifi 
then goes on to ra : (1) whether mmiunist such as Mrs 
can still have other redeeming “patriotic” qu jes, such ax being a PTA sup- 
porter, ete.: (2) how Communists such as Mrs. Healey are treated (i.e, her 
allegations of phone tapping, mail examination and intimidation of visitors). 

Mr. Putnam, in his brondeast directed to this news story, stated forcefully his 
position that such a Communist official could net be r rded in any way as 
“petriotie’ or having other “patri ’ qualities and that Mrs. Healey was 
lying in her aid tions concerning such matters as Visitor intimidation, Tt would 

ppear that. ax a resuit of the Times’ page 1 story and Mr. Putnam's broad- 

t, issues of public importance have been raised, and that the public should 

» the opportunity to hear the contrasting viewpoint. The licensee was there- 

e under an aftirmative obligation to encourage and implement the presentation 
of that viewpoint. 

In the circumstances. the licensee cannot properly reject Mrs. Healey on the 
grounds which it stated. It is her “redeeming quiities™ riotixin™ which 
Mr. Putnam has put in issue, and it is her statement of the 1 ax to Visitor 
intimidation. ete. which Mr. Putnain disputes, and indeed claims that Mrs. 
Healey herself does not believe. On these facts. demonstrating Mrs. Healey’s 
“). . personal involvement in the controver (Report on Editorializing by 
Broadcast Licensees, 13 FCC 1246, 1252 (1919)) Mrs. Healey is « 
appropriate person to respond (see Report and Order, 12 FCC 2a 250, 2 
5 (1968)) and cannot be re ted on the grounds that she is 2 Communist. 
For, under the cited policy. if the licensee does not itself f. y present the 
contrasting viewpoint, it smust afford the person attacked a reasonable 
opportunity to do so. 

In thix connection, we also note that no spokesman for the contrasting view- 
point is here entitled to use the opportunity simply to espouse Communism. As 
stated, that is not the issue: the controversy between the Los Angeles Times 
story and Mr. I’utnam’s broadeast is not concerned with the merits of Com- 
munism. The licensee can rensonably insist that any response deal with the 
specific issues raised—the redeeming “patriotic” qualities of a Communist such 
as Mrs. Healey and the alleged nature of the surveillance tment accorded 
Communists such as Mrs. Healey. Radio Albany, Inc. (WALG), 40 FCC 682 
(1965) : Storer Broadcasting Co, (DuBois Clibe), xupra. In that connection, we 
stress, ax we have on prior occasions, that the Commission does not and can- 
not determine the trath of such issues, and ix not indicating any position 
in that respect. We are not the national arbiter of truth. ‘The Commission's 
function is simply to insure that in a case such as th where the licensee has 
chosen to present one side of an ue of public Importance. the public be given 
the opportunity to hear the other side, and thus be informed. so it—not. a Gov- 
ernment agency such as the Commission—will make whatever judzment is 
enlled for. 

In view of the foregoing. we find that the licensee has not complied with the 
requirements of the fairness doctrine. We therefore direct that you respond 
within 30 days as to what steps you have taken to come into compliance. 


By Dikection oF 711E COMMISSION, 
Ben F. Warte, Seerctary. 
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1 

In its continuing battle against an “overdose of tolerance,” ? this 
Commission has shown « marked disinelination to extend the protec- 
tion of the Fairness Doctrine to “unpopular” causes? The Communist 
Party is a Jeading example of a group which the Commission has 
singled out as particularly undeserving of the right; to verbal self- 
defense. 

In 1962 the Commission found that allegations of communist “infil- 
tration” of government. churches, homes and schools {did “raise con- 
troversial issues of public importance—but hastened to assure the 
public that the Commission certainly did not intend|to “make time 
available to communists or the communist. viewpoint.” In 1968, how- 
ever, we held that while Communists could not invoke the Fairness 
Doctrine, groups accused of being communist So ey be- 
cause the seriousness of the allegation entitled the maligned group to 
“clear its name.” * Today we hold that broadcasters m yy accuse named 
individuals of lying and other “unpatriotic” behavior—so long as 
those individuals are members of the Communist Party—and that the 
persons attacked have no right of reply. This is} discrimin:ation 

sistent with the Faimess Doctrine and the Constitution. 
ssent. I 

On February 16, 1969, the Lox Angeles Times published a front- 
page feature article on Mrs. Dorothy Healey, Jong-cime Chairman of 
the Southern California branch of the Communist Parity. The follow- 
ing day, television station KITV-TV in Los Angeles broadcast what 
can only be described as a vicious attack on the cha racter, motives and 
actions of Mrs. Healey. The full flavor and implication of this *com- 
mentary” can only be obtained by reading the text in its entirety. (See 
-\ppendix.) Pertinent excerpts from Mr. Putnani’s monologue, 
however, follow: 

Now listen, if you will, to just a portion of what the LOS ANGELES TIMES 
has to say about their front page patriot, Dorothy Healey. “In some wa a 
the TIMES, “Dorothy Henley might be considered an exemplary American— 
she owns her home, pays her taxes, cares for her xged motiier. dotes on her 
scholarly son. She professes a sincere patriotism, and she rarely missed a meeting 
of the P.T.A.” | 

* * * * rs * * 

Mrs. Healey tells of the night she heard the report read concerning Joseph 
Stalin's horrors. The report released by > ta Khruchchey, And|Mrs. Healey tells 
the TIMES that she sobbed all night long. She just never believed those stories. 

One can't help but wonder if she might have lost another night's sleep had 
Khrushchev told us of hix own extermination of millions of Ukranians by 
systematic starvation. Wonder if she ever heard about that? 


* * * * % * * 


Well, in that lengthy and boring TIMES story she tells of Her home and her 
oflice being bugzed—of telling her visitors never to mention their names when 
they visit her. Actually, Mrs. Healey should be right at home with such tactics— 
because they're all too commonplice among the Communists. 

* * * * Py * * 
' 


i} 
* Storer Broadcasting Co, (DuEols Club), 11 F.C.C. 2d 678, GS1 (1968) (Commissioner 
Robert E. Lee, dissenting). 
3 nr aerecent example, xec Letter to Mr. Donald A, Jelinck, FCC 70-595 (released 
une 4, 1970). i 
3 Tri-State Broadcasting Co., Inc.. 40 F.C.C. 508. 3 P & F Radio Reg. 2d 175 (1962), 
“Storer Broadcasting Co, (DuBois Club), 11 FCC. 2d 678 (196S).! 
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doubtful even she 

value, She , the parents of youns people 

who bave visited her are visited and threats ved with the loss of their jobs it 

their children come back vy amore to see her.” Come, come, ho 

perhaps under Communisin- 

in the United States of America. 
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Dorothy Healey may be the LOS AN of exer 
Ame i. Who professes sincere p:itriotism- 
VIMES’ kind of patriot-—but she sure as hell is Liow 
Americans, L trust she is not yours.° 


Mrs. Healey filed 2 Faimess Doctrine complaint approximately one 
month Jater, March 26, 1969, stating that the licensee had refused to 
erant her time to reply to Mar, Putnam's attack, and asking the Com- 
mission for relief. Now, one anda half years later, we deny that relief. 

In its decision, the Commission mxjority makes two argunents: 
first, that the role played by 3 Healey as 2 Communist is not a 
controversial issue of public Importance; and second, that Mr. Putnam 
{o some extent presented Mrs. Ilealey’s viewpoint (and therefore 
lessened KTTV-PV's Fairness Doctrine obligation) by quoting 
favorable portions from the Lox Angeles Timex article. Both these 
arguments are faulty. 

The portions of Mr. Putnam's remarks set out in the text raise at 
least two issues of fundamental public importance and controversy 
The first is whether mere membership in a particular organization, 
such as the Commmnist Party, is sufficient to justify the inference that 
the person in question therefore possesses mn undesirable character. 
‘Chus, Mr. Putnam indicates that Mr Healey isa member of the Com- 
munist Party, and because of that: (1) she is a liar [Who makes “un- 
substantiated charges]: (2) she is guilty of hypocrisy and deceit 
[eg., attending P.T.A. meetings under the guise of concern for her 
son]; (3) she is callous and cruel [failing to lose sleep over Khrus- 
chev’s “extermination of millions™]: (4) she is implicated in illegal 
conduct [bueging, wire-tapping, ete.]; and (5) she is generally not a 
“patriot.” The important point to note is not just that the remarks 
comprise 2 personal attack on the honesty, character, integrity or like 
personal qualities of Mrs. Healey, an identified individual. Rather, 
the remarks attack Mrs. Healey because of qualities that presumably 
adhere to all members of her organization. ‘Chere is a word for this 
technique. and that is “guilt by association.” Thus, Mr. Putnam accuses 
Mrs. Healey of close familiarity with tacties of Megal eavesdropping 


SThis attack Ix virtually identical to. if not substantially worse thin, the one made 
on Fred J. Cook by the Reverend Billy Jamex Hargix-~which formed the basis for the 
Supreme Conrt’s affirmation of th Sommiission's rnexs Doctrine. I pertinent 
textural portions of the Hargis attack, xce Red Lion caxting Co,, Ine, v. FCC, 305 

. 1969). LT cannot distinguish the Hargis attack from the present one— 

by ay Cook not 2 member of the communist party, whereas Mrs, 
Healey ix. The principle that emerges ix a dixquicting one: the Fairness Doctrine permits 
non-communisxts to argue that they are not communists, sce Storer Broadcasting Co. 
(DuBois Club), 11 F.C.C. 2d GTS (1968), and ed Tion, aupra, but it does not permit 
communists to argue that they are not undesirable or dangerous people, xce Tri-State 
Broadcasting Co. Inc., 40 F.C.C, .3 P&B Radio Reg. 2d 175 (1962), and the instant 
case, Yet presumably the justificution for permitting the argument that one {s net a 
commnranied ix precisely that communixts (ax a group) are undesirable or dangerous 
people. 
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or “bugging” by saying: “Actually, Mrs. Healey should be right at 
home with such cs—because they're all too commonplace anony 
the Communists.” (Iemphasis added.) And later: “Come, come, now 
Dorothy-—perhaps under Communism—perhaps under the Nazis 
but it just doesn’t happen in the United States) of America.* 
(amphasis added.) 

There is little question that individual character gnilt imputed from 
mere association with the Communist Party has been one of the most 
controversial issues our country has ever faced. The MeCarthy purges 
in the 1950's pilloried thousands of schoolteachers, ministers, labor 
union leaders, screen writers, government officials, and members of 
the military, not for what they had done (in most jcases they had 
done nothing and were in all other respects exemplary citizens). but 
for what they had joined. Unfortunately, the scars of that dreadful 
era have by no means healed. One need only consult the daily news- 

vers to find teachers being dismissed because of Communist. Party 

+ June 20, 1970, p. C-59, cols, 1+ 
(Professor Angela Davis, Univ y of California at Los Angeles). 

Supreme Court decisions during the past twenty! years provide 
perhaps the clearest evidence that the consequences|of mere Com- 
munist. Party affiliation are, indeed, a “controversial jissue of public 
importance.” In 2 famous line of cases, the Court has/ruled that per- 
sons cannot be disqualified from employment or subjected to other 
forms of harrassment merely because they have ut;/one time been 
members of the Communist Party. More must be shown—namely, 
that. the goals of the organization are illegal; that the individual knew 
of such goals; that the individual member had the specific intent to 
further those goals: and (most importantly) that the individual took 
soine action to further those illegal goals. See, e.g. Seales vc. United 
States, 367 U.S. 203 (1961). Dozens of cases, therefore, have estab- 
lished one of our nation’s most important principles of individual 
liberty and association: that the “cherished freedom jof association” 
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such a member cannot. I believe, at least, that a right of reply is 
invoked. 

A. second issue of controversy and public importance raised by Mr. 
Putnam's broadcast is how the Government treats Communists, such 
as Mrs. Healey. In his commentary Mr. Putnam hotly denied the 
charge by Mrs. Healey that “[i]n case after case, the parents of young 
people who have visited her are visited and threatened with the loss 
of their jobs if their children come back any more to see her.” “Coine, 
come, now Dorothy.” he said, “perhaps under Communism-—perhaps 
under the Nazis—but it just doesn’t happen in the United States of 

America.” Equal contempt was shown against her allegations of phone 
tapping and mail exemimation. 

Again, I do not believe it is possible to argue that Government sur- 
veillance and treatment of minority and unpopular political parties 
in this country is not an issue of great controversy and public im- 
portance. One need only consult the daily newspaper to find rep pated 
instances of such government misconduct. See. ¢.g.. The Washington 
Post. July 9, 1970, p. A-1 (Internal Revenue Service surveillance of 
public library readers). We know ‘that Congress has authorized law 
enforcement officials to wiretap private conversations: we know that 
wiretapping is regularly used by the government to maintain sur- 
veillance over certain persons viewed as “nonconformist™: and we 
know there is extreme public controversy over privacy of communica- 
tions—certainly an issue of great public importance. 

To argue. therefore, as does the majority, that Mr. Putnam's com- 
mentary did not raise issues of controversy and public importance 
is simply to define such issues out of existence.’ The issues involved 
here are not merely “the role played by [Mrs. Healey] ... as a Com- 
munist,” as the majority contends, It is almost precisely the converse : 
the role played by Communists in general. as exemplified by the al- 

‘ Jeged activities of one person, and the treatment such persons receive 
as a group at the hands of our government. 

The Commission also argues that a “second factor” is, in some ob- 
seure way, influential to its decision, Becanse Mr. Putnam supposedly 
“devoted considerable time’ in his commentary to reciting Mrs. 
Healey’s views, the majority feels that the need to grant Mrs. Healey 
the protection of the Fairness Doctrine is lessened. Yet this argument 
does no more than bootstrap the majority out of one untenable position 
into another. Unwilling to establish this position as a separate and 
Independent ground against Mrs. Iealey, and unable seriously to con- 
tend that the broadcast did not: raise controversial issues of public 
importance (the majority devotes one-half of one sentence to this con- 
tention, merely stating its argument as its conclusion), the majority 
somehow attempts to alchemize two untenable positions into a valid 
or even plausible one. Its uneasy amalgam fails. 

Although the Lox Angelex Times devoted hundreds of column inches 
to the Healey story—the longest story in the 77mex’ entire Sunday 
edition—Mr. Putnam quoted no more than cight sentences from it, 
and devoted more than seven times that. attention to his own view. Of 


*A procedure at which the Commission Is becoming increasingly expert. Sce Letter 
to Mr. Donald A. Helinek, FCC 70-595 (released June 4, 1970) (dissenting opinion). 
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even greater significance, however, is the manner in which he presented 
his commentary—beginning with three paragraphs of inflammatory 
rhetoric (“if 1 were 2 young Jad back from Vietnam, lving in one of 
our Veterans” hospitals—a Jeg gone—an arm missing—blind or face- 
less—-from the horrors of that war . . ., I wouldjbe shocked into rage 
by the story that appeared . . . in the Los Angeles Times . . .3? etc), 
and then quoting (out of context) only those portions of the story 
most adverse to Mrs. Healey. 

The Commission should not negate the Fairness Doctrine whenever 

the speaker presents the opposing view as only ia stalking horse for 
attack, Red Lion Broadcasting Co., Inc. 7. FCC : 
18 (1969). The fairness doctrine is not met by any licensee who says, 
“John Sinith claims he’s not a crook, but let me {ell you why he is"— 
and then proceeds to attack the honesty and integrity of Smith. As we 
sud in our Report on Editorializing by Broadcast Licensee, 13 F.C.C. 
1246, 1253 (1949), the licensee may not * ‘stack the cards’ by a deliber- 
ato selection of spokesmen for opposing points of view to favor one 
Viewpoint at the expense of the other . 2...” : 

If the majority is unwilling to let its “second? argument stand on 
its own, it cannot use it to buttress the position that no issue of con- 
troversy is involved. Indeed, precisely the opposite may occur: by 
merely stating the attacked position, the licensee may at least indicate 
the existence of a controversy. or even create or intensify one. 

There is little doubt that Mr. Putnam’s commentary constituted a 
“personal attack” upon Mrs. Healey—that is, it attacked her “honesty, 
character, integrity” and “like personal qualities.” See 47 CFR. 
73, 123 (Personal Attack Rules). There is equally little doubt that the 
attack was made during the discussion of several issues of public im- 
portance and controversy. The formal Personal Attack Rules con- 
tained in 47 C.F.R. 73.123. however, do not apply to Mr. Putnam's 
broadcast--principally because 47 C.F.R. 73.123(b) (3) exempts “com- 
mentary or analysis” contained in “bona fide newscasts.” Although we 
have been given no direct evidence that the conimentary in question 
wis contained within a “bona fide newscast,” all; parties seem to con- 
cede this, and therefore I concur in the majority's position that our 
codified Personal Attack Rules do not. protect Mirs. Healey. ° 

However, 2 Note to 47 C.F.R, 73.123(b) (3) specifically provides 
that. the fairness doctrine nevertheless applies'to personal attacks 
otherwise exempted by Section 73.123 (b) (3). We spelled this out quite 
clearly in our Memorandum Opinion and Order, 12 FCC. 2d 250 
(1968), adding subsection (b) (3) to section 73.12:3(b). There we stated 
that the Fairness Doctrine nevertheless applied ta situations exempted 
from the more technical requirements (notification, transcripts, etc.) 
of the Personal Attack Doctrine: | 


As stated. the Fairness Doctrine js applicable to these exempt categories. 
Under that doctrine, the licensee has an afirmatire duty generally to encourage 
and hinplement the br Ist Of contrasting Viewpoints. , .. Under our revision 
With respect to the exempt categories, the licensee may chooxe fairly to present 
the viewpoint of the person or group attacked on the attack facet of the issue; 
in that event... . the [fairness] doctrine is satistied. But if the liccnxce has 
not donc x0 or made planx to do xo, the attirmative duty referred to above comes 
into play. And here it obviously is not appropriate for the licensee to make 
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general offers of time for contrasting viewpoints, either over the air or in other 
ways in his community. There ix a@ clear and appropriate spokesman to present 
the other side of the attael: ixsuc-—the person or group attacked, Thus, our revi- 
sion affords the lic : 5 vir news type programs but it 
still requires that fairness be . eh 3 see's action of fairly pre- 
senting the contrasting viewpoint on the attack issne or by notifying and allow- 
ing ae or group attacked a reasonable opportunity to respond, [Emphasis 
added, 

Memorandum Opinion and Order, 12 ¥.C.C. 20 250, 252-58, par. 5 
(1968). 

According to this clearly enunciated doctrine. the Heensee cannot 
reject Mrs. Healey’s request for rebuttal time, Mr. Putnam has placed 
her “redeeming qualities? or “patriotism” in issue, and it is her state- 
ment on the issue of visitor intimidation that Mr. Putnam disputes— 
indeed, claims that Mrs. Healey herself does not believe.. The licens 
has taken no steps to satisfy its faimess doctrine obligation in this 
regard. Therefore. Mrs. Healey is the only “clear and appropriate 
spokesman to present the other side. . . .” The fairness doctrine can 
be satisfied in no other way. : 

' Jn sum, the Commission’s Personal Attack Rules are merely one 
“aspect of the fairness doctrine. : . .° Red Lion Broadcasting Co., 
Ine. v. FOC. 395 U.S. 367, 373 (1969). Although the Personal Attack 
Rules were. first codified in 1967, the doctrines they embody are of 
long standing. See 2ed Lion, supra at. 375-79, Prior to the 1968 Per- 
sonal Attack Rules amendments, see Memorandum Opinion and Or- 
der, 12 F.C.C, 2d 250 (1968), therefore, it is clear that Mrs. Healey 
weuld have been permitted time to reply to the attack made upon her. 

' Yet those 196$ amendments suspended only the more teclinical aspects 
of the Personal Attack Rules-—such as formal notification and proffer 
of scripts. See 47 C.F.R. 73. 123(a). They did not alter or in any way 
affect the obligation to offer an attacked person rebuttal time under 
the Jong established case law of the fairness doctrine. Given Mrs. 
Healey’s “personal involvement in the controversy,” Deport on 
Editoridlizing by Broadcast Licensees, 13 F.C.C. 1246, 1252 (1949), 
therefore, Mrs. Healey’s response is the only method for satisfying the 
fairness doctrine. J/emorandum Opinion and Order, 12 F.C.C, 2d 250, 
252-53, par. 5 (1968) : see Letter to Mr. Nicholas Zapple, FCC 70-598, 
p- 2 (released June 3, 1970). Pursuant to our Jemorandum Opinion 

' and Order, 12 F.C.C. 2d 250, 252-53, par. 5 (1968), if the licensee does 
not itself fairly present the contrasting viewpoint (which KTTV-TV 
has not done here), it must afford the person attacked (Mrs. Healey) 
a reasonable opportunity to do so. 

Several disturbing aspects of this case remain. One is the Com- 
mission’s tardiness. Jmost a year and a half have passed since Mr. 
Putnam's broadcast. Yet during that time Mrs. Healey has been un- 
able to obtain even an appealable order from this Commission. Even 
if she should seek and obtain judicial reversal of the Commission’s ac- 
tion, her victory would be pyrrhic indeed—the stale assurance of a few 
minutes of airtime to rebut charges made at least two years earlier. As 
Supreme Court Justice Harlan has observed, procedural delays may 
become so severe that they violate substantive rights: 

It is vital to the operation of democratic government that the citizens have 
facts and ideas on important issues before them. A delay of even a day or two 
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may be of crucial importance in some instances. (A Quantity of Books v. Kansas, 
BTS U.S. 205, 215, 224 (1964) (dissentin opinion).) | 

[T]iming is of the essence in politics. It is almost impossible to predict the 
political future; and when itn event occurs, it is often necessiry to have one’s 
voice heard promptly, if it is to be considered at all... [AJpplications must 
be handled on an expedited basis so that rights of political. expression will not 
be lost in a maze of cumbersome and slow-moving procedures, (Si uttlesivorth &. 
City of Birmingham, 391 U.S. 147, 159, 163 (1969) (coneurring opinion).) 
In areas vital to the full expression of First Amendment freedoms, 
such as the Commission’s administration of the Fairness Doctrine, our 
procedures must show “the necess: sensitivity to freedon) of expres- 
sion! See Freedman v. Maryland, 380 U.S. 51, 58 (1965). In this we 
have clearly failed.’ | 

‘A second disturbing aspect of this case is the majority's failure to 
provide any justification for its view that no controversial issue of 
public importance was raised by Mr. Putnam’s broadcast. I have care- 
fully read the majority’s opinion, and so far as I can determine, its 
total reasoning on this point is contained in the following sentences: 

With this as background, we turn to the facts of this case. First, we note the 
licensee's judgment that the matter which you [Mrs. Healey] lain to be a con- 
troversial ixsue of public importunce—the role played by you ax a Communist— 
is not an issue of public importance in its area. | 
This statement is noteworthy on two grounds. First, the majority com- 
pletely defers to “the licensce’s judgment.” At no point does the 
majority indicate even that it has x view on the fundamental issue; it 
merely “notes” the licensee's judginent and passes on to other consider- 
ations. I hare elsewhere objected to this deference, and willl not repeat 
my arguments here. See Letter to Mr. Donald. A. Jelinek, FCC 10-597, 
pp. S-9 (June 4, 1970) (dissenting opinion). Second, the majority has 
failed entirely to justify its conclusion; it merely states its result with- 
out argumentation. I do not believe the First Amendment can tolerate 
such a cavalier use of arbitrary power, and suspect the majority's de- 
cision is reversible on this ground alone. The Supreme Court has 
written that “only a judicial determination in an adversiry proceed- 
ing ensures the necessary sensitivity to freedom of expression. ey 
Freedman v. Maryland, 380 U.S. 51, 5S (1965). The majority’s failure 
to grapple with, much Jess even enuncizte, the issues involved here 
amply illustrate the truth of that statement. | 

‘A third disturbing aspect of this case is its implication that the 
Commission will not apply the Fairness Doctrine even-handediy, but 
will deny its benefits to those groups a majority of Commissioners find 
subversive.” In Storer Broadcasting Co., 11 F.C.C. 2d '678 (1968), 


Commissioner Robert E. Lee wrote in dissent that the Commission 


tIn Robinson v. Coopwood 292 F, Supp. 926 (N.D, Miss. 1968). aff'd per curiam, No. 
2, 1969), for example, a f urt xtruck down ax unconstitu- 
requiring civil richts demonstrators to five the police 
zon the communit public streets. Th¢ Court thought 
erted n “stifling “on the exercixe of First Amend- 
0. «1th i od “as an unconstitutional 
restraint” on such speech, Id. at 952, If ut : of one hour ix unconstitution: 


ment speech, id. 


certain circumstances, w t nd a} 1 The Commission's 
unconscionable delays in Fairr together with its 
apparently discriminatory treatment of pet 

raises serious question whether petitioners oug! 

Commixsion in Fairness Doctrine matters and pr 

relief, with the Heensee and FCC carrying the burden of showing that pe ere ought to 
he denied access to the Heensce's facilities, Scc Freedman v. Maryland, $S80;U.S. 91 (1965). 
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should not permit the DuBois Club to rebut allegations that. it was a 
conmunist front organization, stating: “The Fairness Doctrine ends 
at the international border and 1 would not take the responsibility of 
‘turning the microphone over to those who would advocate the over- 
throw of the Government by other than the democratic process.” [d. 
at GSL. I believe the results m this case can only be rationalized by an 
neceptance of Commissioner Lee's position in Storer. See Storer 
| Broadcasting Co. supra: Tri-State Broadcasting Co., Ine. 40 B.C.C. 
508, 3 P & F Radio Reg. 2d 175 (1962). I cannot support such a posi- 
tion. If in fact the Commission majority has adopted Commissioner 
Lee's position, I am left with a profound uneasiness at this Commis- 
| Sion’s ability to administer the Fairness Doctrine. I believe citizens 
seeking to exercise their rights of speech over the broadcast spectrum 
| are entitled to far better treatment. by their government. I dissent. 


APVENDIX 
Patriot-MAnNIST 
By George Putnam (February 17, 1969) 


If T were a soldier or a sailor or 2 Marine or a young American in the Air 

» Serving in Vietnam—wondering if 1 would live just one more day—if I 

1 young lad back from Vietnam. lying in one.of our Veterans’ hospitals— 

a leg gone-—an arm nis -bind—or Te: from the horrors of that war— 

if I were a father, mother, brother, sister, wife. son. daughter, or sweet heart—of 

one of these young Americans who bave put their all on the line in the battle 

against world Communism—it I were one of these, I would be shocked into rage 

by the story that appeared in the number one column on the number one page of 
Sunday's LOS ANGELES TIMES. 

With this nation of ours confronted by the threat of Communism: in Korea 
Vietnam, South America, the Middle East. and throughout all of Europe. ith 
Communist-inspired and directed youth groups attempting to rip the United 
States apart—with American ships being pirated on the hizh seax——with American 
airplanes being h . und flown to Communist Cuba—with known Communists 
teaching in our =t: tpported campuses—with the Communists loudly pro- 
claiming the many ways in which they intend to Cestroy us and our way of life— 
(With all of this—the LOS ANC ‘ TIMES chooses to label the Marxist- 
Communist atheist Dorothy Healey—as a—patriot. 

The LOS ANGELES TIMES, which chose not to even mention Abraham Lin- 
coln’s birthday—devoted more words to thei “patriot-Marxist.” 
jin their Sunc 
Yes, more spac 


about their front page patriot. Dorothy Heal 

the TIM “Dorothy Leale: emplary 

owns her home, Xex, cares for ber 2ged mother. dotes on her schola hy 

re She professes a sincere patriotism. and she rarely missed a mecting of the 
TAL” 

Referring to the secretary. and later chairman, of the Communist Party in 
Southern California, the LOS ANGELES TIMES states. “Dorothy Healey has 
been scorned, heckled, ostracized, spied on, and locked up. Dorothy Healey has 
heen investizated. persecuted, and proseeuted—her home bugged—her phone 
tapped—her mail ex:mined.” 

And the TIMES continues, “She has the face of an amiable barmaid, quick, 
light h x and elfin sinile, sandy windblown hair gone to sray. She would 
not be considered chic by fellow ladies of the P.T.A., but she bas a disarming 
charm, - 
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The LOS ANGELES TIMES then quotes Dorothy Healey, us saying of her 
eighty-four year old mother, Mrs, Barbara Nestor, “Mother is a charter member 
of the Communist Party, She's ly a radical.” 

Dorothy Healey joined the Youny Communist League December first, 1928. 
When she was fifteen, she was peddling the DAILY WORKER. She was ar- 
rested on the streets and carried off to x detention home, whtre she spent most 
of her time agitating the other kids. i 

In 110, she pa: ivil > ice exnmination and went to work for the 
stte in San Francisco as uty labor commissioner, Three dayx before 
Pearl Harbor. her Commmni vities and associations were brought out by 
the State Committee on Un-American Activities, and the eoverned then called 
for her resignation, 

She became Communist Party secretary iu 1945. In 1949, xhé Was sentenced to 
eighteen months in jail for refusing to answer questions be’ fore a United States 
Grand Jury. That dec however, was later reversed. 

In 1952, Dorothy He: und several other Party leaders were sentenced to five 
years in prison and were fined ten thousand dollars each for conspiracy to teach 
the overthrow of the government by violence. 1 want to repeat that—for con- 
spiracy to teach the overthrow of the government by force. Sheispent four months 
in the County jail, until her bail was reduced by the higher court. The Supreme 
Court later set aside the conviction and the indictment was dismissed. 

Mrs. Healey tells of the night she heard the report rez neerning Joseph 

a in’s horro: The report released by Nikita Khrusbchev.)}And Mrs, Healey 

} s the TIMES that she sobbed all night long. She just never believed those 
stories, 

One can’t help but wonder if she might have lost another} night’s sleep had 
Khrushchev told us of his own extermination of millions of Ukrainians by sys- 
tematic starvation, Wonder if she ever heard about that? | 

Mrs. Healey took the Oath of Allegiance and ran for Los Angeles County 

sor in 1566. And she received 87,500 votes, “I want to| see the economic 

em overthrown,” she. i 
“Well. in that lengthy and boring TIMES story she tells of her home and her 

office being bugged—of telling her visitors never to mention their names when 
they visit her. Actually, Mrs. Healey should be right at home with such tactics— 
' because they’re all too commonplace among the Communists. \ 
; _ Mrs. Healey makes the following unsubstantiated charge—a charge it is doubt- 
, ful even she believes—but the LOS ANGELES TIMES publishes it at face value. 
‘She sg und I quote, “In case after case, the parents of young people who have 
} visited her are visited and thre ned with the loss of their jobs if their children 
‘come back any more to see her.” Come, come. now Dor ‘othy—perhaps uader Com- 
munism—perhaps under the Nazis—but it just doesn’t happen in the United States 
‘of America. 

aAnd so it goes—this long, and as I say, boring tale of the LOS ANGELES 
TIMES’ “Front page patriot.” One can only ask—is the LOS 2 SSE 2S TIMES 
now building up on the Marxist-Communist atheist, Dorothy Healey, for one of 
the LOS ANGELES TIMES “Women of the Year” awards? To be presented, of 
course, by that other Dorothy. 1 

Dorothy Healey may be the LOS ANGELES TIMES’ kind of jexemplary Ameri- 
can, Who professes sincere patriotism—she may be the LOS ANGELES TIMES’ 
kind of patriot-—but she sure as hell is not mine. And, my fellow Americans, I 
trust she ix not yours. 

«And if you are as xhocked ax I am by this insult to American patriotism, I urge 
fou to let the TIMES hear your voice—loud and clear. 
| Four-thirty and ten p.m. news reports, KTTV, Channel Eleven. 
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In The 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,630 
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DOROTHY HEALEY, 
Petitioner, 
Ve 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents. 
METROMEDIA, INC. 


Intervenor 
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On Petition for Review of an Order of 
The Federal Communications Commission 
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for the District of Columbia 


FLED Jee 


Complaint dated’ March 26, 1969, rom Ben Margoli 
Esq., attorney for Mrs. Dorothy Healey, to the 

| Federal Communications Commission enclosing a 

; copy of the editorial in question: Putnam 
editorial. tN 


; Letter of inquiry dated April 23, “1969, from. 


t 
| 
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| 
| 
$y 
| 
| 


Mr. William B. Ray, Chief, ‘Complaints and: 
Compliance Division, Broadcaist. Bureau, Federal 
Communications ‘Commission, to Metromedia, Inc., 
the licensee of SESE SED: whe mova 
Rosnonee to inquiry dated: May 1; 1969, : €rom 
Mr. Thomas J. Dougherty, Assistant Sécretary. 
of ene Inc. to Mr. Ray. 


" Los ‘Angeles Times’ article of February 16, 1969, ae 


entitled "Patriot-Marxist L.A.'s No. 1 Red 
, finds that U. Ss. isn' << all- Ded= " : 


Reply dated May. 27, 1969, to Morr ones Inc.' s se 


Tesronse from Mr. eae to Mr. Se 
Letter dated jsuly 8, 1969, from Mr. Margolis. to 
Mr. Ray.-: ° 3 - *. 


: Letter to. Mis. . Dorothy: Healey- dated June 24, 
1970, from Ben-F. ‘Waple; ‘Secretary, F.C.C.,.: . 
24 P.C.Cc: 24/487. - This ‘is a final order: which: 
petitioner Healey is appealing in ithe GIES 

F captioned case. © 


‘better’ dated uly: 24, 1970, £xom Mr. _ Margolis. 
to Mr. Ray. 
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Commonplace among ‘the Commmnists. is Conon this most clearly 


indicates that Mrs. Healey knowingly either participates in Ore 

Sour such practices which constitute crimes. ee 
ee Mr. Putnam refers to a ‘portion: of the Los Angeles. Times 

‘article quoting Mrs. Healey as stating that ". ... the parents of 

- young people who have visited her are visited and threatened with 
the loss of their jobs if their children come back any more to see 
-her."' He goes.on to say:. "Come, come, now Dorothy-~pexhaps under - 
Communism--perhaps under the Nazis--but it just doesn't happer in 
the Unitéd States of ‘America. This is’a clear implication that: . 
either Mrs. Healey or the people she associates with are liars and 
that Mrs. Healey is awate of this fact and nevertheless repeats the 
lies. This is certainly a serious attack on her charatter. as 
In addition, oRéss the Board! s rules. and practices paces of Mrs.. 
Healey's s'"pérsonal involvement in the controversy" there is an 
additional factor to."be considered for elementary considerations 

. of fairness may dictate that time be allocated to a “person or group 
which has been specifically: attacked over a station where otherwise 
“no .such obligation would exist," Certainly Mrs. Healey has-been 
attacked both personally and as a member of the Comnunist Party and 
_her patriotism has. been challenged. It is hardly nécessary to 
point out that the fact: that Mrs. Healey's views may be. unpopular 
cannot possibly affect. hex eae to reply under the circumstances. 

‘ | ; 

For all of the reasons set ‘forth above, we urge. that you give: this ee 
matter .your immediate consideration and sane she then take SPE see 
ESS action. mee mo 
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“PATRIOT-MARXIST 


s By George Putnam 
“February 17, 1969" 


“W{Il were a ‘soldier-or a sailor or a Marine ora young American in the © 


Aix Force, serving in Vietnam--wondering if I would itve just one more 
Gay--if I were a young led back from Victnam, “lying in one of our 
Veicrans’ hospitals--a leg Sone cma arm missing--blind--or faceless--- 
from the horrors of thet war--if I were 2 father, mother, brother, ad 
sister, Wifc, son, daughter, or Sree one of these young America 


who have pet their 2ll on the line n the battle egainst world Cor mimunism-- 
if I were one of these, I would be ehoctied into rage by the story thet 


.zppceared in the number one column on the number one page of Sunday"s 


LOS A NGELES TSS 
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With this nation of ours confronted by, ‘the threat of Communism in Korea, 
and Victnam, South Americz, the Middle East, and throughout all of 


Europe--with Comrnunist-inspired and @irected youth groups attemptin 
to rip the United States apert--with Americat ships being pire ted on the 


. 


high sezs--with ee airplanes being hijacked and flown to Com- 


=to- ot 


“munist Cuba--with known Communists tea¢hing in our.state suppor ted 


‘camp 1ses--with the Communists loudly proclaiming the many ways in 
which they intend to destroy us and our way of life--with all of t ce 
LOS ANGELES TIMES chooses to label the Marxist~ Communist atheis 
Dorethy Healey--2s a--patriot. | 
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‘The LOS ANGELES TIMES, which ences not to even mention Abraham 
“Lincoln's birthday--devoted more words to their "patriot-Marxist, 


Dorothy Healey, in their Sunday edition--and its voluminous--than any oth¢ 
news item or topic. Yes, more space for the Cor munist Dorothy 
Heatey.than the Communist viclations of the Tet New Year's observance--~ 


or the Berlin crisis--or the tinderbox in the Middle East, or any other 


top news. 


Now listen, if you anes to ose a portion of what the LOS ANGELES 
TIMES has to say about their front pagé patriot, “Dorothy Healey. “in 


“some ways," says the TIMES !Dorothy Healey might be considered an 


exemplary "American--she Ones > her home, pays her taxes, cares for 
her aged mother, dotes,on her scholarly son. She professes a sincere 
patriotism, and she rarely missed a ECE of the P. I. ae - 
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‘out by the St ae Committee on Un-American Activities, and the. 
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Referring to the.secretary; and later anes “of the Cormanist Pertf 
in Southern Californi2, the LOS ANGELES TIMES states, “Dorothy 

Healey has been scorned, heckled, ostracized, spiced on, 2nd tocked up. 
Dorothy Healey hes been investigated, perseceiced, anc prosecuted—— c 


her home bugged--her DRons tapped--her mail- examined." 


And the TIMES continues, "She has the face of an net eee 


quick, light hazel eyes and elfin smile, sandy windblown, hair gone to - 
gray. She would not be ‘considered chic by fellow wee of the P. T. A, A 


but she has a SE eee ” : : 


The LOS ANGELES TIMES tnen quotes Dorothy Healcy as saying of her 
eighty-four year old mother, Mrs. Barbera Nestor, "Nother ES i Ks 
charter member of the Communist Party. She's really ; radical. ™ 


Dorothy Healey joined the Young Communist League December first, 1928 


When she was fifteen, she was peddling the DAILY WO RSER. She was | 


arrested on the strects and carricd off to 2 detention home, where she 


: | 
In 1940 , she passed a civil service examination and wen xt to souk on the 
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state in San Francisco 2s 2 deputy labor commissioner. Three days befo: 
Pearl Harbor, her Communist activities and associations were brought 
Governor then called for her resignation, tiene ie aa 
She became Conmnenict Party secretary in 1945. In 1949, she wes 
sentenced to eighteen months in a for refusing to answer questions 


before a United States Grand Jury + That decision, however, was later 
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ice oes “Healey ane ee other Party leaders were ¢ sentenced 
to five years in prison and were fined ten thousand dollars each for 


-conspiracy to teach the ov erthrow of the government by violence. I 
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by force. She yspent four months in the County jail, entil her bail wes 
reduced by the ‘higher court. The Supreme Court later ‘set aside — 


| 

i 

\ 

a . 
is . a 


“Mrs. Healey tells of the night she . heard the Score read Pom eerie 
Joscph Stalin's horrors. The report released by Nikita Khrushchev. _ 
‘And Mrs. Healey tells the TIMES that she sobbed all ni ight long. She : 


just never believed those stories. . : <5 | 


“mh. 


SEAS. on Rees me, 


‘ 


a balree wrerenseaee 


a bed- ney a embed ene rocewbets giao suergies# 80 
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One can't help bet wonder if she rare have lost another night's sleep 

had Khiushchev told us of his own extermination of millions of Ukrainians 
by systematic starvation, “Wonder if she ever heard about that? 

Mrs. Heatley took the Oa th of Allegiance and ran for Los Angeles County 
Assessor in 1966. And she received 87, 500 votes. "I want to sce the 


.economic system overthrown, '' says she. 7 . . : 


Well, in that length i ing TIMES story she tells of her home and 
her office being bug a telling her visifors never to mention their 


names when they vi Actually, Mrs. Healey should be right at hon 


with such tactics--because they're all too commonplace among the 
Communists. ce woe . . 

Mrs. Healey makes the following unsubstantiated char ge--a ‘charge it is 
doubtful cven she believes-~but the LOS ANGELES TIMES publishes it 

at face valve. She says, and I quote, ‘in case after case, the parents of 
young people who have visited her are visited and threatened With one 
‘loss of their jobs if theiy children come back any more io see her. 

‘Come, come, now Dorothy--perhaps’ under Communism--perhaps under’ 
the Nazis--but it just doesn't eee in the United States of America. 
And so it gocs--this long, andasI say, boring tale of the LOS-ANGELES 


TIMES! ‘Front pzge patriot." One can only ask--is the LOS ANGELES 


‘TIMES now building up cn the Marxist-Communist atheist, Dorothy 


i 


Jealey, for one of the LOS ANGELES TIMES “Women of the Year" award 
To be presented, of course, by that other Dorothy. 


Dorothy Heaiey may be the LOS ANGELES TIMES' kind of exemplary 


American, who professes sincere patriotism--she may be the LOS ANGE] 


“TIMES' kind of patriot--but she sure as hell is not mine. And, my fellow 
‘Americans, I trust she is not yours.. Sener ae nae Se 


And if youare as shocked as lam by this inst alt to American patri tism, 
I urge you to let the TIMES hear your voice--loud and clear. ; 


Foer-thirty and fen p.m, news reports, KTTV, Channel Eleven 


. 


= FEDERAL COMMUNIC. TIONS COMMISSION 
“ WRSHINGTON. D.C. 205s Sond 


: tpotl2s 1969 : 


“Metromedia Inc. 
.2 KYIv-1v - Sen 
© 5746 Sunset Blvd. : 
ES eee California. j 
: In resi “complaint of Margolis end Neternan 
is ' _ Dated March 26, .1969 © te : 
" Ageinst Station XTTV 


Kole 


>\, Gentlemen; 
"Enclosed .is 2 copy of 2 Soria sent. to the ‘Commission concerning 
“the operetion of your oe: Bai So eine ; paige " 
‘>. Phe Commission h2s’ no ‘Independent -nformation concerning this complaint 
and kas’ made no determination in.the matter. In ordex to assist it 
-- in. obtaining further information, the Commission requests that you. 
oo submit your comments, in duplicéte, on the complaint’ within ten days 
'-: of the date of this letter, ead that you furnish ‘a COPY of your resp 
-to. the: com See faces Zia hans ae eee : ES : 
; TE the conplainent wishes “to aes Ap aoe sxesponse, the ay ‘should. 
be suomitted in dupii Cate within-seven days of the date eompl2inant 
“#2 receives your response. In order to expedite consideration 9f this. 
Complaint, -it is suggested that-you and tke complainant furnish -each 
oes other: with copies of all Sores “correspondence sent to the Commission. 


_ Sincerely, yours, » ae 


Willie B. Se: “Chief 
; Complaints and Compliance Division 
sachets; SSS Bureau . : 


- Margolis” and % eTernan 
+ Attorneys at Law 


ae Le 3 sBacloscre ~ Ve 
Ri 3 
, ; 
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Mr. William B. Ray ninocs 
Chief, Complaints and Compliance Division 
Federal Communications Commission 


Washington, D. C. 20554 se 
Se ee ee 8330-M; C4-85 " 


=. “Dear Mr. Ray: 


Sie tis ht4Phis will refer to your letter dated Apri! 23, 19 6S, which forwarded 
laint tilec witn tne Commission by.Ben Margolis, Esqe, 


counsel for Mrs. Dorothy Healey. Mr. Margolis alleges that Station KTTV, 
-Los Angeles, California, aired a personal attack against Mrs. Healey during 
-the course of 2 news broadcast. Attached to Mr. Margolis’ letter was en 
-excerpt from the KTTV news broadcast dated February 17, 1968. This excerpt 
: . -had been furnished to ir. Margolis by counsel for the station. e : 


~a copy of a comp 


r 


“oS As we analyze commentary ‘about which Mr. Margolis has complained, 
> it was a statement relative to the merit of a Los Angeles Times story. In its 
° Mrs. Dorothy Healey, an avowed communist, 


_story, the Times chose to label 3 
as a patriot. Our news caster took issue with this assertion. 


ts his demand for broadcast time upon 
£ these will be treated seriatim. 


3 In bis letter, Mr. Margolis res 
three statements made in the newscast. Each © 


- : Margolis* Assertion 1 -- "The editorial statement includes: ‘One 
Se can't help but wonder if she might have lost enother night's 


“sleep had Khrushchev told us of his own extermination of 

‘ millions of Ukranians by systematic starvation.‘ Certainly 
by the ‘clearest of implications the assertion is made that | 
Mrs. Healey is of such a cheracter that she has no concern 
about the question of starvation of ‘millions of persons. ig 


“= Answer -~ There wes no attack here, as is evident by use of the 
ot. term "implications". “We fail to discern any attack on Mrs. 
“Healey's honesty, character, integrity or like personal 
~. qualities. ; x Stet a seakere 


Ray ae Sa ee “May 1, 1969. - 
(ia insets eee sen ee t Bieter es “i ante yest Page Two ee 


Mr. William Bs 


Margolis’ Assertion 2 -- “Further on in the editorial the 
. statement is made: ‘Actually, Mrs. Healey should be 
“right at home with such tactics (the bugging of homes ~ 
Tand-offices) -- because they're all too commonplace 
“; among the Communists.‘ Certainly this most clearly — 
“Indicates that Mrs. Healey knowingly either participates 
“in-or supports such practices-which constitute crimes.” 


w Answer =r Clearly, there was no statement that Mrs. Healey - 
ae. _ participates in, Or supports, such practices. Shia 


se Shs 
- . Margolis' Assertion 3. == "Mr. Putnam refers to a portion of : 
‘s the Los Angeles Times article quoting Mrs. Healey as! 
“stating that '...the parents of young people who have! 
visited her are visited and threatened with the loss of 
their jobs if their children come back any more to see iner.* 
"He goes onto say: ‘Come, come, now Dorothy --perhaps 
-~ ynder Communism-—perhaps under the Nazis-~but it just Oe 
doesn't happen in the United States of. America.’ This is 
a clear implication that either Mrs. Healey or the people - 
she associates with are liars and that Mrs. Healey is aware 
. Of this fact and ne yertheless repeats the lies. This is cer- 
“<. gainly a serious attack on her character." Sel glee 
ee ‘Answer -- Again, the word “implication" is significant. All 
visres ~~ we read the statement to mean is that these practices do 
“. ” not happen in the United States. Certainly this is not an 
~ attack on Dorothy Healey. It is simply a statement --. one 
‘man's opinion, if you will -- that this type of harassment 
4s not practiced by our government. We certainly did not 
“utilize the declaration “liar" with reference either to Mrs. 
" Healey or her associates... Eee Bs i; : 


Ciicosars Even if this commentary could by some stretch of the imagination be 

construed as an attack on Dorothy Healey, it is clear that since the statements - 

.. were made during the course of a news broadcast they are exempt-from the 

“=. Commission's personal attack rules. Moreover, inasmuch as Mrs. Healey is 
"-a member of the communist party (see the penultimate paragraph of Mr. Margolis* | 


Mr. William B. Ray | — | Be ee May, Be Oe 
. : = se oe Page Three , 


= 
arte 
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letter admitting such membership and belief), she is not entitled to time 

_toreply. Tri-State Broadcasting Co., Inc., 3 Pike & Fischer R.R. 2d 175 
(1962). At any rate, even assuming there was an attack, it did not occur 
during the discussion of a controversial issue of public importance. “Ci. 

- Dissenting Opinion of Commissioner Robert E. Lee to letter to Warren C. 
Zwicky, Esq., dated January 31, i968. In this connection, the following _ 
excerpt from the government's brief in Red Lion Broadcasting Co., Inc. Ve 
United States, S. Ct. Case Nos. 2 anc 71-7 (p. 67) is & propos: we 

"At the outset, we stress that the /personeai attack7 
rule is directed only at a relatively narrow class of cases. 
First, it applies only to attacks occurring “during the pre- ° 
sentation of views on 4 controversial issue of public 
importance.’ Thus, no licensee need fear that-the rule 
may be triggered by purely personal attacks in’ which the 
public at large has little interest. Second, the Commission 

6 certain classes of programs, inclu~- 7 
vents, bona fide news- 


VOCIMG eg = 
ysis carried therein) 
, both 


which the rule is primarily directe 

. any possible concern that the rule might unduly int 
‘with such programming." - SSM 

> 2° In view of the foregoing, this is to advise the Commission that we do 
not feel that we are required to afford Mrs. Healey time on Station KTTV, Los 

".. Angeles, California. : : ae : 


. Saeaes 7 eo 3 se Very truly yours, 


"< | METROMEDIA, INC. 


p Macg lea Zi 


Serge RA ES eer “<< Thomas J. Dougherty 
“Ben Margolis, Esq. c<-. =." Assistant Secretary 
“Margolis and McTernan Sit sere etna 
3175 West Sixth Street 
Los Angeles, California 9000 


-. «Sunday, February 16, 


“patriot-Marxist 
“css EL a."S KO, 1 RED FINDS THAT U, S_ ISK'T ALL BaD Bite 
Stes re ene eT, Jack Smith 
: i Pimes Staff Writer, 


mat ooh 


eo~ In .some ways Dorothy Healey might be considered an exemplary American and a 
_ g006 member of the bourgeoisie. : . ete a: dee 
: Rane = : : ee oR Se Ts sate 
2°; She has had three divorces, but otherwise she would appear as blameless as 
}. any other woman in her block, - : re sue ree eee 
At 54, she owns her home, pays her taxes, cares for her aged mother, dotes 
‘on her scholarly son, and generally likes folks, young and old. : 
° = . v . | . 

- < . . wel ai 
“She professes a sincere patriotism, and for years, while her son was in 2. 
school, she rarely missed a meeting of the PTA, : Sabaae: tse SE 


But there is sonething else. 


mrs. Healey is a Marxist, a Communist and an atheist. 


* . as‘secretary and then chairman of the Communist party in Southern California, 
Dorothy. Healey has been the resident Comaunist for 20 years. } peeamone 


ine 


. pees 
In those two decades she has been scorned, heckled, ostracized, spied on and 
- now and-then rocked upe : Bx mais i : 


oe Mail Examined 


b 
2 
mags 
2 


She has been investigated, -persecuted and prosécuted. Her house, she says, ne 
“is bugged, her phone tapped ane her mail examined, : a “ah a 


a ieteea DR UIE tat Scalers 
She has endured the vigilantism of the Dies, Tenney and McCarthy eras, and ina 
has been rescued twice fron severe prison sentences by the U, S, Supreme Court. 
a a cela Si ede it cee ane Bi SS ro ng eae aes “a 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,630 
DOROTHY HEALEY, 
Petitioner, 
v. 
FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents, 


METROMEDIA, INC., 
Intervenor. 


ON PETITION FOR REVIEW OF AN ORDER. OF THE 
FEDERAL. COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


STATEMENT OF ISSUE PRESENTED * 

Whether the Federal Commmications Commission acted 
within the range of its discretion when it found Station ! 
KTTV-TV was not unreasonable in determining that a controversial 
issue of public importance was not discussed. | 

| 
: 
COUNTERSTATEMENT OF THE CASE 
Pursuant to 47 U.S.C. 402(a) and 28 U.S.C. 2344, 


Mrs. Dorothy Healey (hereinafter Mrs. Healey), petitioner 


| 
aE EEE eee | 
*/ This case has not previously been before this Court. | 
| 


-2- 
herein, seeks review and reversal of the Commission's order 
and decision, which denied her request that the Commission 
direct Station KTIV, Los Angeles, California, to afford her 
an opportunity to respond to a commentary carried by the 
station. ‘ 
We ‘believe that Mr. Healey's brief has adequately 
set forth the factual background of the complaint and there- 
fore adopt her statement of the case with respect to the 
events leading up to the filing of the complaint with the 
Commission. However, we believe a further statement regarding 


the contentions of the parties in the proceeding before the 


Commission and the pertinent aspect of the fairness doctrine 


and personal attack rules may be helpful. 


A. Contentions Before The Commission. 
In her initial complaint to the Commission, Mrs. 
Healey alleged that Mr. George Putnam's commentary "attacked 


her both personally and as a member of the orange Party 
P r 3 
and her patriotism has been challenged." (A. 2). In response 


to a Commission inquiry, the station characterized Mr. Putnam's 
commentary as taking strong issue with the Times’ labeling of 


Mrs. Healey '“as a patriot." (A. 7). The station stated that the 


ph eR eee 
1/ The Commission's order and decision adopted June 24, and 
released July 31, 1970, is officially reported at 24 F.C.C. 2d 
487 (1970). 

2/ The licensee of Station KTIV-IV is Metromedia, Inc., inter- 
venor herein. 


3/ The text of the Putnam commentary appears at A. 3-5. 


= 2 - 


statements regarding Mrs. Healey were not directed at her "honesty, 
| 


character, integrity or like personal quality,” and thus did not 
constitute a personal attack within the meaning of Section | 
73.679 of the Commission's rules. 47 CFR 73.679. The 

station further stated that the fairness doctrine did not 

apply to Mr. Putnam's comments even if they did constitute 


I 
a personal attack because (1) they were broadcast during an 


exempt program and (2) they did not involve a controversial 
issue of public importance. (A. 8-9). Therefore, the fairdess 
doctrine did not apply to the broadcasts. 

In a May 27, 1969 reply to the station's response, 
Mrs. Healey characterized the controversial issue of public 
importance involved as "the role played by individual as 


nists in our society [which] has been a matter of great public 


concern as the constant attention of congressional committees, 


| 
indicates." (A. 18) Mrs. Healey contended that Putnam pre- 


the Justice Department and other branches of government 


sented the view that every member of the Communist Party is 
"unpatriotic, lacks integrity and supports terror and the | 
wiping out of populations” and utilized personal attacks 
upon Mrs. Healey "as a means of stating his position on this 
controversial issue.” -(A. 18) Mrs. Healey requested the 


opportunity to reply to the statements of Mr. Putnam. 


ahs 


The Commission found that Station KTTIV did not act 


unreasonably in determining the issue discussed by Mr. Putnam, 


i.e., Mrs. Healey's role as a Communist and her patriotism, 

were not controversial issues of public importance. (A. 22). The 
Commission stressed that its determination that the licensee 

had not abused its discretion represented the application of 

tthe standard of reasonableness to the facts of the case--and 

not what the complainant, or the Commission, or some other 

entity might have done or preferred in the exercise of their 
discretion.” (A. 23) The Commission thus concluded that no further 
action was warranted. Mrs. Healey did not file a, petition 


for reconsideration but instead appealed directly to this Court. 


B. Fairness Doctrine And Personal Attack Rules. 


Under the fairness doctrine, broadcast licensees 
are required (1) to devote a reasonable amount of time to 
the discussion of issues which are controversial and publicly 
important, either nationally, statewide, or in the station's 
local service area, and (2) to do so in a fair manner calculated 
to inform the public on all significant contrasting viewpoints 


on those issues. See Report on Editorializing by Broadcast 


Licensees, 13 F.C.C. 1246, 12u9 (1949); 47 U.S.C. 315(@)s 


ee 
47 Section 315(a), 47 U.S.C. 315(a), provides, in pertinent 
part, that it is an obligation of broadcast licensees “to 
afford reasonable opportunity for the discussion of conflict- 
ing views on issues of public importance.” 


est 


| 
Public Notice of July 6, 1964, entitled Applicability of the 


Fairness Doctrine in the Handling of Controversial Issues 
of Public Importance, a gonn ee 598 (3964), (hereinafter 
/ 


called Fairness Primer). 
In applying the fairness doctrine to their day-to-day 
programming selections, broadcast licensees are “called upon 


to make reasonable judgments in good faith on the facts of | 


each situation--as to whether a controversial issue of public 
importance is involved, as to what viewpoints have been or 
should be presented, as to the format and Spokecwens to pre=- | 
sent the viewpoints, and all other facets of such programming” 


(émphasis supplied). Fairness Primer, supra, 40 F.C.C, at 599. 


When it promlgated the doctrine, the Commission stated: 


It should be recognized that there can be 
no one all embracing formula which licensees 
can hope to apply to insure the fair and 
balanced presentation of all public issues. 
Different issues will inevitably require 
different techniques of presentation and 


production. Report on Editorializing, 
supra, 13 F.C.C. at 1251-1252. 


For this reason, wide discretion is given a licensee in the 
making of program judgments. ‘In passing on any complaint : 
in this area, the Commission's role is not to substitute its 

| 


5/ The Fairness Primer contains past interpretative rulings 
applying the fairness doctrine and its personal attack aspects 
(40 F.C.C, at6l0-614) to specific fact situations. 


=t6n— 
judgment for that of the licensee as to any of the above 
[noted] programming decisions, but rather to determine 


whether the licensee can be said to have acted reasonably 


and in good faith.” Fairness Primer, supra, 40 F.C.C. 2d at 599. 


The personal attack rules are merely a facet of 
the fairness doctrine which delineates the responsibilities 
of licensees in situations where the "honesty, character, 
integrity or like personal qualities of an identified person or 
group” has been attacked "during the presentation of views 


on a controversial issue_of public importance”. (emphasis 

added). 47 CFR 73.679(a). The personal attack rules differ 
from the fairness doctrine only in that the licensee is not per- 
mitted to exercise his tecrettonan determining which spokes- 
men he will choose to present opposing views on controversial 
issues of public importance. Under the personal attack rules, 
time must be given to the person attacked in the manner pre- 
scribed in the rule. 47 CFR 73.679(a). In adopting the 
personal attack rules, the Commission specifically emphasized 
that the rules applied only when an attack occurred during 


the discussion of a controversial issue of public importance: 


Sy) 


Several of the comments in this pro- 
ceeding indicate the mistaken impression 
that an attack on a specific person or 
group constitutes, itself, a controversial 
issue of public importance requiring the 
invocation of the Fairness Doctrine. This 
misconceives the principle, based on the 
right of thé public to be informed as to 
the vital issues of the day, which requires 
that an attack must occur within the con- 
text of a discussion of a controversial 
issue of public importance in order to 
invoke the personal attack principle. The 
use of broadcast facilities for the airing 
of mere private disputes and attacks would 
raise serious public-interest issues, but 
such issues are not the focus of the Fairness 
Doctrine. Amendment of Part 73 of the Rules 
To Provide Procedures in the Event of a 
Personal Attack or Where a Station Editorializes 
as to Political Candidates, 8 F.C.C. 2d 721, 

725 (1967). 


The Commission again emphasized, in a 1968 revision of the. 
personal attack rules, the requirement that the personal attack 


rules operate only if the fairness doctrine applies to a 


particular broadcast. See Amendment of Part 73 of the Rules 


Relating to Procedures in the Event of a Personal Attack, 12 


F.C.C. 2d 250, n. 1 (1968). 


ats 
ARGUMENT 


THE COMMISSION REASONABLY FOUND THAT STATION 
KITV DID NOT VIOLATE THE FAIRNESS DOCTRINES 
WHEN IT SED MRS, HEALEY'S REQUEST FOR TIME 
TO RESPOND TO THE PUTNAM COMMENTARY. 


Congress has delegated to the Commission the responsi- 
bility for seeing that broadcast stations "operate in the public 
interest and... . afford reasonable opportunity for the dis- 
cussion of conflicting views on issues of public importance.” 


47 U.S.C. 315(a). It is well-settled that judicial review of 


Commission action in this area is limited to whether the agency's 


order is unreasonable or in contravention of the statutory 
purpose. As recently stated in Eugene J, McCarthy v. F,C,C., 
129 U.S. App. D.C. 56, 390 F.2d 471 (1968), "In making this 
determination, 'thiscourt is not at liberty to substitute its 
own discretion for that of administrative officers who have 
kept within the bounds of their administrative powers.'” 
Citing American Telephone & Telegraph Co. v. United States, 
299 U.S. 232 (1936), and Udall v. Taliman, 380 U.S. 1 (1965) ; 
Farmers Educational & Co ative Union v. WDAY, Inc., 360 U.S. 
525 (1959); Philadelphia Broadcasting Co. v. F,C,C., 123 U.S. 
U.S. App. D.C. 298, 299-300, 359 F.2d 282, 283-284 (1966) ; 

K. Davis, Administrative Law Treatise, §5.03 (1958). 

"This is particularly true,” the Court emphasized, 


twhere the Commission has been assigned a responsi- 


-9- 


bility of the kind here involved." Id. We submit that the 


Commission's decision in this case is well "within the 
bounds" of its discretion and should be affirmed. 


A. The Commission Properly Recognizes That 


Licensees Must Have Latitude In Making 
Program Judgments. 


The underlying rationale of the broadcasting scheme 

devised by Congress and reflected in the Communications Act 
| 
of 1934 requires the licensing of private entities to provide 


program services to the public in individual localities in 
| 


accordance with their needs and interests. In furtherance of 


this scheme licensees and potential licensees are called upon 


to demonstrate diligence in ascertaining the special interests 
and problems of the community to be. served and, on the basis 

thereof, to select and present program material to meet those 
needs and interests. Henry v- F.C.C., 112 U.S. App. D.C. 287, 


302 F.2d 191, cert. denied, 371 U.S. 821 (1962). This responsi- 


\ 
| 


bility devolves upon each individual licensee and cannot be | 


delegated by him or unduly fettered in a manner which would 


restrict the free exercise of his independent judgments. 


National Broadcasting Co. v. United States, 319 U.S. 190, 
205-206 (1943). 
| 


With respect to programming in the public interest, 


the Commission has imposed general affirmative duties, e.g-, 


<3) = 
to strile a balance between the various interests of the 


community, Report on Editorializing, supra, 13 F.C.C. at 
1247-1248, and to provide a reasonable amount of time for 


the presentation of programs devoted to the discussion of 


public issues, id. at 1249. "The licensee has broad discre- 


tion in giving specific content to these duties.” Banzhaf 
v. F.C.C,, 132 U.S. App. D.C. 14, 27, 405 F.2d 1082, 
1095 (1968), cert. denied sub nom. Tobacco Institute 
v. F.C.C., 396 U.S. 842 (1969). In reviewing a licensee's 
compliance with these broad duties, all founded on the public 
interest standard, “the Commission walks a tightrope between 
saying too much and saying too little." ‘Ia-5 

These duties have crystallized into what is now 
called the "fairness doctrine” which imposes upon the individual 
licensee responsibilities for ascertaining the particular contro- 
versial issues of public importance to be covered, the particular 
format of the programs to be devoted to each subject, the dif- 
ferent shades of opinion to be presented and the spokesman for 
each point of view. In determining whether to honor specific 
requests for 'time, the station will inevitably be confronted 
with numerous judgments ranging from whether one side of a 
controversial issue of public importance has been presented 
to whether a person requesting time to discuss an issue is an 


appropriate spokesman. Fairness Primer, Supra, 40 F.C.C. at 599; 


ab 
Report on Editorjalizing, supra, at 1251-1252. The Commission 


requires only that a licensee in making these judgments act rea- 


sonably and in good faith. Id. ‘The Commission is concerned with 
"overall performance and good faith, rather than specific errors 
it may find [the licensee] to have made.” . Banzhaf v. E.C.C.4 
supry, 132 U.S. App. D.C. at 27, 405 F.2d at 1095. The Comission. 
will not substitute its judgment for that of the licensee where 
these program decisions have been made. Madalyn Murray, 40 : 
F.C.C. 647 (1965); Fairness Primer, supra, 40 F.C.C. at 599. 

The Commission's judgment that this limited over- 
sight function is the only sound way to proeeed is based upon 


decades of experience in the field for it prevents the Commis- 


sion from exercising at will a "free hand to vindicate its 

own idiosyncratic concept of the public interest.” Red Lion | 
deasti ° me. v. F.C.C., supra, 395 U.S. 367, 395 (2969). 

applying the fairness doctrine duties, the "day to day decisions 

- - - are the licensee's responsibility, the ultimate duty to 

review generally the course of conduct of the station over a 

period of time and to take appropriate action thereon is vested 

in the Commission.” Mayflower Broadcasting Corp., 8 F.C.C. 333, 340 

(1941). See Fairness Primer, supra, 40 F.C.C. at 599; Report 

of En Bane Programming Inquiry, 20 Pike & Fischer, R.R. 1901 


(1960); Report on Editorializing, supra, 13 F.C.C. at 1251. Any 


closer scrutiny of licensee judgment would not only improperly 


=e 
involve the Commission itself in broadeast journalism but 
could also put it in the adminstratively untenable position 
of overseeing thousands of complaints that represented no 
more than nuances in tastes or preferences. Such a policy of 
imposing governmental preferences in fairness doctrine judg- 
ments would inhibit rather than promote the discussion and 
presentation of controversial issues in defiance of the profound 
national commitment to the principle that debate on public 
issues should be “uninhibited, robust, wide-open.” New York 
Times Co. v. Sullivan, 376 U.S. 254, 270 (1964). 
B. Mrs. Healey Has Not Demonstrated That The 

Licensee Exhibited Unreasonable Judgment 

In Concluding That No Controversial Issue 

_OF Public Importance: Was Presented. 

The sole issue before the Commission in considering 

Mrs. Healey*s complaint was whether the licensee exercised 
reasonable, good faith judgment in determining that no con~ 
troversial issue of public importance had been presented in 
Mr. Putnam's commentary. Mrs. Healey presented no evidence 
to demonstrate ‘that her own patriotism (1) was a matter of 


public concern in the licensee’*s service area, and (2) either 


at the time of the broadcasts or thereafter, was being 


re 


"actively controverted by members of the public.” New Broad- 


casting Co. (WLIB), 40 F.C.C. 439, 440 (1950). In the : 
absence of such evidence, a Commission grant of Mrs. Healey's 
request would have represented the substitution of the | 
Commission’s or Mrs. Healey's judgment for that of the licensee-— 
a course which the Commission has specifically and consistently 
eschewed. Fairness Primer, supra, 40 F.C.C; at 599; Report on 
Editorializing, supra, 13 F.C.C, at 1251. Under the circum- 
stances the Commission properly declined to overturn the ! 


licensee*s judgment shee no controversial issue of public impor- 
& : 
tance was presented. 
hal 
6/ It should be noted that in reaching the conclusion that | 
no controversial issue of public importance was shown to have 
been involved, the Commission considered a second factor, 
"that Mr. Putnam devoted considerable time in his commentary| 
to reciting [Mrs. Healey*s] views as expressed in the Times e 
article (i.e., nine out of 19 paragraphs in his commentary) .” - 
(A. 22). In assessing the need for further action, the 
Conmission cited Putnam’s “devotion of significant time to 
setting forth [Mrs. Healey*s] views, indeed to an unusual | 
extent . . .* which insured that her views were “put before the 
public to a significant extent.” (A. 23). For example, Putnam 
quotes the Times as saying, "*In some ways . . . Dorothy Healey 
might be considered an exemplary American=--she owns her home, 
pays her taxes, cares for her aged mother, dotes on her 
scholarly son. She professes a sincere patriotism, and she | 
rarely missed a meeting of the P,T.A,*" (A. 3). He also. went 
on to cite the Times as stating **Dorothy Healey has been 
scorned, heckled, os: ostracized, spied on, and locked up. 
Dorothy Healey has been investigated, persecuted, and 
prosecuted=--her home bugged=-=her phone tapped—-her mail 
examined.” (A. 3). 


- lu - 

In her brief Mrs. Healey seeks to reformulate the 
issue which she alleges was presented in Putnam's commentary. 
Thus, she:now argues that Putnam's remarks give rise to the 
broad and historically troublesome’ question of "guilt by 
association" (Br. 8-9).. This argument was never presented 
to the station although the Commission strongly encourages 
consultation between fairness complainants and licensees to 
ascertain whether a controversy exists and to sharply narrow 
and delineate the issues involved prior to Commission con- 


sideration. Committee for the Fair Broadcasting of Contro- 


versial Issues, 25 F.C.C. 2d 283, n. 2 (1970); Fairness 


Primer, supra, 40 F.C.C, at 599-600. More important, the 
argument was never presented to the Commission in these terms 
and Mrs. Healey is exer barred from advancing it in this 
appeal. See 47 U.S.C. 405. 

In any event, Mrs. Healey has not demonstrated even 
now that the broad issue of guilt by association was raised by 
the Putnam commentary. Significant public controversy may have 
7/7 Wes. Healey had an opportunity to petition for reconsidera- 


tion (47 CFR 1,106) arguing that Station KTTV or the Commission 
had misapprehended her view of the issue presented. 


= 


attended Mrs. Healey personally in the 1950's and earlier as 
she seems to suggest (Br. 16). However, the fairness doctrine 


is concerned not with past controyersies but with vital 


disputes of the day. The doctrine is not triggered by Mrs. | 


Healey*s conduct which = have aroused public debate in 
71928," 71934,7 71949," or 71952" (A. 10-17). It is clear 
that under certain circumstances a question not controversia, 
and publicly important before its broadcast may after its 
broadcast “arouse controversy and opposition of a substantia 
nature which will merit presentation of opposing views.” 
Report on Editorializing, supra, 13 F.C.C. at 1251. 


However, Mrs. Healey has not shown.either the station or the 


Commission that this was the case. 


| 
The only argument advanced by Mrs. Healey to demon-= 


strate that her role as a Commmist/patriot constituted a 


controversial issue of public importance is that the Los 


Angeles Times and Station KITV devoted time to discussing it. 


Mrs. Healey, however, offers no support for the proposition | 


aan oe 
that merely because a matter is the subject of a newspaper 
article, it is ipso facto a controversial issue of public 
importance. If such a theory were valid, presumably literary 
criticism and movie or theatre reviews if discussed on a 
radio or television program would constitute controversial 
issues of public importance, which they clearly do not. 
Cf. George W. Walker, 26 F.C.C. 2d 238 (1970); David S. Tillson, 
24 F.C.C. 2a 297 (1970). The fairness doctrine was intended to 
protect the public’s paramount interest in being fully informed 
on the "vital public issues of the day” and Mrs. Healey has 
failed to demonstrate that she is such a ‘public issue.” 
Report on Editorializing, supra, 13 F.C.C. at 1249. 

Because no controversial issue of public importance 
was presented by Mr. Putnam and the licensee therefore had no 


unfulfilled obligations under the fairness doctrine, the 


remaining arguments advanced by Mrs. Healey were rendered 
8 


moot and were not considered by the Commission. 


8/ Mrs. Healey argues (A. 1-2, 18-19; Br. 11-13) that 
Putnam's commentary contained personal attacks upon "ther 
honesty, character, integrity or like personal qualities.” 
In this regard, the Commission found that even if a con- 
troversial issue of public importance had been involved, 
Putnam's statements were made in a commentary or analysis 
broadcast during a "bona fide newseast.” (A. 22). See 

47 CFR 73.679(b) (3). Hence the Commission did not reach, 
nor was it required to reach, the question whether Putnam's 
commentary contained "personal attacks.” (Mrs. Healey 
specifically denies that she is contending Putnam’ s 
commentary was an teditorial of the licensee” and therefore 
not exempt from the personal attack rule. (Br. 17))- 
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C. Mrs, Healey's Remaining Arguments Are 

Neither Admissible Nor Meritorious. 

Mrs. Healey advances the following arguments for 
the first time: (1) that the Commission has violated her 
First and Fifth Amendment rights (a) by allegedly denying 
her relief because of her political association and belief 
and (b) by arbitrarily singling her out for such treatment 
(Br. 23-28); and (2) that "*elementary considerations of 
fairness?" dictate that she be given an opportunity to 
respond even "*when otherwise no such obligation would exist! 
(citing the Report on Editorializing, supra, 13 F.C.C, at 1252; 
Br. 28-29). These are wholly new legal arguments which the | 
Commission has been given no opportunity to analyse or resolve. 
Were the manner of their raising not dispositive of these 


arguments (see 47 U.S.C. 405; United States v. Tucker Truck 


Lines, 344 U.S. 33 (1952); Presque Isle TV, et al. v. United 
7 9 See 


States, 387 F.2d 502 (lst Cir. 1967)), their lack of merit 
| 
would be. 
9/ As this Court stated in Florida Gulfcoast Broadcasters, 
Inc. v. F,C,C., 122 U.S. App. D.C. 250, 252, 352 F.2d 726, Ue 
(1965): 
"A reviewing court usurps the agency’s function when 
it sets aside the administrative determination upon a 
ground not theretofore presented and deprives the 
Commission of an opportunity to consider the matter, 
make its ruling, and state the reason for its action.” 
Unemployment Compensation Commission of Territory of 
Alaska v. Aragon, 329 U.S. 143, 155, 67 S. Ct. 245, 
251, 91 L.ED 136 (1946); see also Albertson Vv. 
Federal Communications Commission, 100 U.S. App. D.C. 
103, 243 F.2d 209 (1957). 
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In terms of substance, Mrs. Healey’*s arguments fare 
no better. The constitutional argument she advances is totally 
without foundation. Nowhere in the Commission’s decision is 
there the remotest indication that Mrs. Healey*s complaint 
was denied because of her political association or that the 
Commission failed to apply established fairness criteria to 
her complaint (see Arguments A and B, supra). To support her 
assertion that relief was denied her because of her political 
affiliation, Mrs. Healey cites the Commission's alleged reliance 
on two Commission decisions, Tri-State Broadcasting Co., Inc., 
4O F.C.C. 508 (1962), and Storer Broadeasting Co., ll F.C.C. 
2a 678 (1962), which she characterizes as standing for the 


proposition that Communists are not entitled to tine to reply 


to attacks under the fairness doctrine. 

The Commission neither relied upon these cases nor 
upon the proposition for which Mrs. Healey alleges they stand. 
Nor would the cases cited support the proposition originally 


advanced by the licensee in its response to the Commission's 
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in aN L0/ 
inquiry (A. 8=9) and now asserted by Mrs. Healey. As noted) 


above, the Commission’*s ruling was based solely upon its 
determination that the licensee was not shown to have acted : 
unreasonably in finding that no controversial issue of public 
importance had been presented in the broadcast complained of. 
The fact that Mrs. Healey is a Communist is irrelevant to the 
Commission*s determination, ". . . the action of the Commission 
must be governed by legal principles rather than the personal 


feelings of the Commissioners.” Anti-Defamation League of 
B'Nai_ BtRith, 4 F.C.C, 2d 190 (1960). 


| 
2/7 In her brief (Br. pp. 25-26) Mrs. Healey cites Ini-State 
Broadcasting Co., Inc., supra, to support the unfounded pro- | 
position that the Commission has held that members of the 
Communist party, because of their affiliation, are not entitled 
to reply to statements made about them. In Tri-State, the 
Commission held that where a station discussed “the most 
effective and proper method of combatting Communism,” a 
controversial issue of public importance, the fairness doctrine 
does not necessarily require a station to choose a member of a 
particular group, e.g., Communists, to present opposing view- 
points for it has leeway in choosing the most appropriate spokesman. 
Id. at 509. However, the station must play "a conscious and | 
positive role in bringing about balanced presentation of : 
opposing viewpoints." Id. There is nothing in Storer Broad- 

i -, supra, (a letter to Warren C. Zwicky, Vice President 
and Washington counsel, Storer Broadcasting Co.) which is incon- 
sistent with the Tri-State holding. In Storer the Commission 
held that where the DuBois Club of America was personally attacked 
as’ being controlled by Communists, the group has a right to broadcast 
a reply reasonably related to the attack. Id. at 680. The right 
of response was upheld irrespective of the truth or falsity of the 
assertion by the station that the group was a Communist organization. 
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Mrs. Healey’s citation of the 1949 Report on Editori- 


alizing, supra, ‘to support her argument that “elementary con- 


siderations of fairness" require that she be given time to 


respond “when otherwise no such obligation would exist™ repre=- 
sents a historical misconception. The portion of the Report 
on Editorializing, @3 F.C.C. at 1252), constituting the 
"*personal attack principle” was the precursor of what 


was in 1959 codified as the personal attack rule. Red Lion 


Broadcasting Co., Inc. v. F,C,C., supra, 395 U.S. at 384. 
Thus, this additional “principle” which Mrs. Healey seeks to 
invoke is no more than that afforded under the personal attack 
rules which require that response time be given only when the 


attack occurs during the discussion of a eontroversial issue 
LY 
of public importance. 47 CFR 73.679 (a). 


eo 
1ll/ Mrs. Healey also contends (Br. pp. 29-31) that the 
Commission*s delay in ruling upon her fairness complaint gives 
rise to an independent right of relief. However, the delay 
has occasioned ‘no injury to the public since, as we submit, no 
controversial issue of public importance was involved. The 
fact that Mrs. Healey may have been personally injured by the 
statement broadcast is simply not cognizable under the fairness 
doctrine which is directed solely at the public’s right to be 
informed. Report_on Editorializing, supra, 13 £.C.C, at 
1249, Mrs. Healey*s remedy would more appropriately lie in 
private civil litigation if the injury claimed is that of libel 
or slander. In any event, the Commission could fashion no 
appropriate relief for a strictly private injury. of course, 
remedies for libel or slander remain available, without regard 
to the personal attack rule. Compare Near v. Minnesota, 283 
U.S. 699, 709, 718-720 (1931); Farmers Educational Cooperative 
Union of America, North Dakota Division v. WDAY, Inc,, supra; 
New York Times Co. v. Sullivan, supra. 
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CONCLUSION 


Based on the foregoing analysis and reasoning, the | 


Commission’s order should be affirmed. 
Respectfully submitted, 


RICHARD W, McLAREN, RICHARD E, WILEY, 
Assistant Attorney General, General Counsel, 


JOHN H, CONLIN, 
Associate General Counsel, | 


RICHARD R, ZARAGOZA, 
Counsel. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,630 


DOROTHY HEALEY, 
Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
and 


UNITED STATES OF AMERICA, 
Respondents, 


METROMEDIA, INC., 
Intervenor. 


On Petition to Review 
An Opinion of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 
METROMEDIA, INC. 


1/ 
By letter dated June 24, 1970 (released July 31, 1970), 


2 
the Federal Communications Pieper! ("Commission") denied 


a complaint filed by Dorothy Healey ("Petitioner") against Metromedia, 


1/7 FCC 70-658; 24 F.C.C. 2d 487 (1970). 


_2/ Commissioner Bartley concurring in the result, Commissioners 
Cox and Johnson dissenting and issuing separate statements. 


= 2h 


3 
Inc., licensee of Station KTTV(TV), Los Angeles, California, 


Dorothy Healey filed a petition to review this ruling on September 


16, 1970. Metromedia's motion to intervene was granted on | 
October 23, 1970, | 


COUNTER STATEMENT OF THE CASE 

Due to the argumentative nature of the statement of the case 
presented by Petitioner, it is necessary to present this counter state- 
ment in order to place this appeal in the proper factual setting. 
On February 16, 1969, The Los Angeles Times published a 
lengthy and rather laudatory article on Petitioner entitled "'L. A. 's 


No. 1 Red Finds That U.S. Isn't All Bad" (R, 10-17). This article 


recited that Dorothy Healey was a "Marxist, a Communist and an atheist" 
and "{a]s secretary and then chairman of the Communist party in 
Southern California, Dorothy Healey has been the resident: Communist 

4 | 


for 20 years" (R. 10)... +The article went on to describe her family 


life and several of the legal proceedings in which she has been involved 


(R, 12-14), 


_3/ Referred to herein as either "Metromedia" or "KTTV". i 


_4/ It appears that Petitioner has fallen from favor in the Communist 
party organization because of her opposition to the Soviet 
occupation of Czechoslovakia and has lost her office as chairman 
of the Southern District. See Report of the Senate Fact- Finding 
Subcommittee On Un-American Activities to the 1970 Regular 
Session of the California Legislature (1970), pp. 158-159. This 
would appear to be confirmed by the affidavit filed by Petitioner 
in this Court in support of the "Motion For Leave to File 
Mimeographed Briefs..." dated December 30, 1970. 


Sh 


The article noted that the party membership in Southern 
California had declined from a high of 5,000 members in 1949 to a 
then figure of 1,000, This decline was apparently the result of the 
revelations which occurred at the 20th Soviet Congress, "at which 
Nikita Khruschev [sic] opened the door on the Joseph Stalin chamber 
of horrors"(R. 16). 


The day following publication of the article in the Times, 


5, 
George Putnam Sito on the article during the 4:30 and 10:00 P.M. 


news broadcasts on Station KTTV (R. 3-5). The commentary opened with 
an introductory paragraph which indicated that Putnam was shocked by 
the Times’ publication of the article. He then noted that more space had 
been devoted to this article than any other news item or topic in that 
issue. Thereafter, he quoted several laudatory paragraphs from the 
article and he voiced criticism of other portions of the article (e.g., 
certain state police tactics occur in other countries but not in the United 
States). The commentary then questioned the Times’ motives and con- 
cluded with a suggestion that listeners express their views to the Times, 
The effective tenor of the commentary was critical of the Times’ news 


judgment in devoting so much space to this type of article. 


57 Petitioner states (Br. P. 5) that the commentary was approxi- 
Ts mately six minutes in length. Presumably this was computed, 
since the record is silent on the length of time it took the 
newscaster to deliver the commentary. 


sake 


Petitioner demanded time to reply to the commentary. The 


demand was refused by KTTV. Petitioner then filed a complaint 
with the Commission (R. 1-2). The complaint was forwarded to 
Metromedia with instructions to reply within then days (R. 6). | 

Metromedia responded on May 1, 1969, stating that the ‘com- 
mentary concerned the merit of a Los Angeles Times story (R, 1). 
Further, there was no personal attack involved in the commentary, 
as was evident by complainant's use of the word "implication" to support 
its assertions. The response also pointed out that Mrs. Healey had not 
been called a liar, nor was she accused of participating in or supporting 
any type of activity which the complaint characterized as constituting a 
crime (R. 8). Nor could the newscaster's statements that certain 
invidious practices did not occur in the United States be construed as 
a personal attack on Mrs. Healey. : 

As further grounds for denial of the complaint, Metromedia 

also pointed out that even if the commentary could be construed as a 
personal attack, it was exempt from the Commission's personal attack 
rules, since this commentary occurred during a news broadcast, And, 
assuming there was an attack, it did not occur during the discussion 
of a controversial issue of public importance (R. 9). | 

py letter dated June 24, 1970 (released July 27), the Commission 


denied Mrs. Healey's complaint (R. 21-23), The opinion noted that 


Sie 


6 
roughly nate! of Mr.' Putnam's commentary consisted of the recita- 


tion of quotations from the Times article that were highly favorable 
to Mrs. Healey; and that Putmam disagreed with the Times insofar as 
it used the term "patriot" in describing Mrs. Healey. 

The Commission held that the personal attack rules were in- 
applicable, since they exempt commentary which is a part of a bona 
fide newscast (R. 22). Consequently, the case turned on the applicabi- 
lity of the fairness doctrine. And in applying the standards underlying 
this doctrine, the Commission held that the licensee's judgment, that the 
role played by Mrs. Healey was not a matter of public importance in 
the area, was clearly not unreasonable. One of the considerations taken 
into account was the lack of any showing by complainant that this matter 
consistuted a controversial issue of public importance (R. 23). 

Mrs. Healey made no demand for a retraction of the commen- 
tary in question, nor did she seek damages in a civil action for 


7/ 
defamation, — 


This appeal followed release of the Commission's opinion denying 


her complaint against Metromedia. 


“6/ Nine out of 19 paragraphs in the commentary were devoted to a 
recitation of Mrs. Healey's views as expressed in the Times 
article (R. 22). 


_/ Ct., Cal. Civ. Code: §48a(Deering 1960). Petitioner below analogized 
~~ the personal attack doctrine to the law of libel. Despite this 
analogy, it is significant that Petitioner did not seek civil damages 
nor even a retraction from Metromedia. 


srigee 


SUMMARY OF ARGUMENT 


Petitioner is really asking this Court for a hearing ab initio 
on a complaint determined adversely to it. Petitioner is pecking to 
have this Court abandon its appropriate role in a review proceeding. 
All the Court may do is determine whether there exists a rational 
basis for the agency's action. If it so finds, its role is at an end, 

The commentary in question did not involve a personal attack 
within the meaning of the Commission's rules. The commentary was 
critical of the news judgment of another media, and the mere fact that 
Petitioner was mentioned during the course of the commentary (without 
vilifying her in any manner) does not amount to a personal attack. In 
short, the record amply supports the broadcaster's determination that 
no personal attack was involved here and there was a rational basis for 


| 
the Commission's conclusion on this score, | 


The Commission was similarly correct in holding that Metromedia 


had acted reasonably in determining that Putnam's commentary did not 
involve a controversial issue of public importance in the area, Peti- 
tioner argued below that the controversial issue involved was the role 
played by Communists in our society. Petitioner has changed its ground 
here and advances an argument not urged below. In deference to the 
Commission and Intervenor, the Court cannot consider Petitioner's new 
ground, It is highly significant that Petitioner submitted no data to 


support its argument that the commentary concerned a controversial 


issue of public importance. 


ao 


Even if there had been a personal attack, it occurred in a 
commentary that was a part of a bona fide newscast and was thus 
exempt from the personal attack rule, Realizing the weakness of 
its case, Petitioner now contends that Putnam's commentary was not 
really commentary at all; it was really an editorial. Petitioner did 
not advance this argument below and it cannot be considered here. 

The argument is addressed to the wrong forum for still another 
reason. In order to adopt Petitioner's argument, this Court would 
have to revise a rule that has been approved by the Supreme Court. 
Any revision of the rule must originate with the Commission following 
appropriate rulemaking proceedings. 

Finally, Petitioner argues that some independent rights accrue 
to her by reason of the delay in ruling upon her complaint. Metro- 


media was not responsible for the delay and it cannot be penalized for 


it. Petitioner has no independent rights vis-a-vis Metromedia arising 


out of the proceeding below. 
ARGUMENT 


L Petitioner Seeks A Reversal Of Traditional Roles 
And A Hearing Ab Initio On Its Complaint. 
Petitioner is really asking this Court to abandon its traditional 


role and grant it a hearing ab initio on questions determined adversely 


to it below. The type of searching examination that Petitioner would 


Suge 


require of this Court would involve it in the day-to-day examination 


of the broadcaster's journalistic function, Such "pervasive super- 


8 | 
winton oe has not been granted to the Commission, let alone to this 


Court. Were the Commission to do more than appraise the reasonable- 


ness of a licensee's actions, it would be treading on territory forbidden 
it by the First Amendment and Section 326 of the Communications Ach 
The Court can do no more. In fact, its scope of review is limited and 
if there is a rational basis for the Commission's action, the Court's 

duty is at an end. Philadelphia Television Broadcasting Co. : F.C.C., 
123 U.S. App. D.C. 298, 359 F.2d 282 (1966); McCarthy v. BCC, 
129 U.S. App. D.C. 56, 390 F.2d 471 (1968), When tested by these 


principles, Petitioner's attack must fail. 


A. The Record Adequately Supports The Determination That No 
Personal Attack Was Involved Here. 


"...[N]o matter how strong the disagreement as to views may be, 


1 
the personal attack principle is not applicable" / unless there has been 
| 
an attack on an individual's honesty, character, integrity or like personal 
qualities. In adopting the personal attack rules, the Commission noted 
| 


3 87 Banzhaf v. F.C.C., 132 U.S. App. D.C. at 27, 405 F. 2d at 1095, 
cert, deni ed, 396 U.S. 842 (1968). 


_9/ 47 U.S.C. $326. 


10/ Personal Attacks, 8 F.C.C. 2d 721, 724 (1967). 


= Ne 


that close questions are bound to arise concerning the applicability 
of the rules and that licensees would have to make good faith judgments 
as to their applicability in a particular Seen! 

A personal attack is something quite different from 'mere 


mention, comment or even vigorous criticism". The rule is intended 


to cover "personal vilification in the context of the discussion of public 


12 
reat SE! See John H. Norris, 1 F.C.C. 2d 541, (1965); see 


also Pennsylvania Community Antenna Association, 1 F.C.C. 2d 1610a 
(1965), There was no personal vilification involved in Putnam's 
commentary. 

There is no question but that Putnam's commentary was critical 
of the Times' news judgment in devoting so much space to Petitioner 
when it failed to devote an equal amount of space to current news items, 
such as the Vietnam War and the Mid-East crisis. Nor do we think it 
can be seriously questioned that in the development of his argument the 
commentator could ignore what the article was all about. He quoted 
laudatory portions of' the article; he criticized those portions with which 
he disagreed. By no stretch of the imagination could any of the references 
to Mrs. Healey be considered personal vilification. Putnam did not call 
her a liar. He did not accuse her of engaging in criminal activity, and 


the mere fact that he disagreed with the Times’ characterization of her 


Ii Id, at 724-5. 


12/ See the government's brief in Red Lion Broadcasting Co. v. 
a U.S. in the Supreme Court at pp. 72-173. 
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as a “patriot” does not constitute personal vilification. I personal 
vilification had been present, the complaint below most assuredly 
would not have been cast in terms of "implications" from what was 
said (R. 7, 18). If vilification had been involved, most assuredly 
civil redress would have been sought (see n. 7 supra). : 
In its attempt to write the commentary exemption (discussed 
infra) out of the rule, Petitioner acknowledges that Putnam was! attacking 
the feature in the Times (see Pet. Br. 18), At the same time, Peti- 
tioner contends that Putnam's opinions actually amounted to an editorial 
and, therefore, the broadcast does not come within the erempticn to the 
personal attack rule. | 
This argument ignores the underlying thesis of the commentary; 


i,e., the newscaster was critical of the exercise of the news judgment 


of the Times, not only because of the placement of the story but also 
because of the devotion of so much space to this type of article. In 
this connection, it should be noted that it is not at all uncommon for one 
journalist to question another's news judgment relative to a particular 
story. And the fact that a newsman comments on what he considers 


| 
to have been an error in news judgment on the part of another does not 


change that commentary into an editorial presentation. 
| 


When fairly analyzed, what Petitioner is really asking here is 
for a hearing before this Court ab initio on its complaint. What Peti- 


| 
tioner is asking is for this Court to abandon its traditional role and to 


substitute the Court's judgment not only for the Commission but also for 


the broadcaster. 


-11- 


The interpretation and application of the fairness doctrine and 
its related rules are matters entrusted to the sound discretion of the 
Commission. Cf,, Udall v. Tallman, 383 U.S. 1, 16 (1965). Further, 
the Commission has stated that the selection and presentation of pro- 
gram material is the responsibility of the licensee, "The Commission's 
role as a practical matter, let alone a legal matter, can not be one of 
program dictation or program supervision, Programming Policy, 

20 Pike & Fischer R.R. 1901, 1908 (1960). Moreover, the Commis- 
sion has recognized that licensees must have broad freedom in the 
exercise of their journalistic judgment. Hunger In America, 20 F.C.C. 
2d 143, 150-1 (1969). In the exercise of its regulatory function, the 
Commission will not substitute its judgment for that of the broadcaster 
if the latter acts reasonably and in good faith, Report on Editorializing, 
13 F.C.C. 1246 (1949). 

Petitioner would have this Court do what the Commission will 
not do. Petitioner would have this Court engage in a day-to-day super- 
vision of a broadcaster’s journalistic judgment, a role eschewed by the 
Commission very simply because such a role entails the type of 


governmental censorship disavowed in Red Lion Broadcasting Co. v. 


U.S., 395 U.S. 367 (1969). 
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B. The Commission Was Correct In Holding That The Licensee Had 


~ Acted Reasonably In Determining That No Public Controversy _ 
as Involved, 
: 

Even assuming there was a personal attack involved here, no 
obligation devolved upon KTTV to provide Mrs. Healey time ules 
the attack occurred during the discussion of a controversial issue of 
public importance. Under the fairness doctrine, the promdcaater is 
obligated in the first instance to determine whether one side of a con- 
troversial issue has been broadcast. And in evaluating that Gstermtaae 


tion, the Commission will not substitute its judgment, if the licensee 


acts reasonably and in good faith. David Tillson, 19 F.C.C, | 2d 511 
(1969); and Mrs. Madalyn Murray, 5 Pike & Fischer R.R. ad 263 
(1965). The "Commission walks a tightrope between saying too much 
and saying too little’. Banzhaf v. F.C.C., 132 U.S. App. D. C. at 27, 
405 F.2d at 1095 (1968), cert, denied, 396 U.S, 842. | 

Petitioner now says that the controversial issue involved in 
Putnam's commentary is "guilt by association" (Pet. Br. 9). | Suffice it 
to say that this is an argument that was not urged below and it can not 
be considered here, Unemployment Comp, Comm'n, v. Aragon, 329 U.S. 
143, 155 (1946). Below it was argued that the controversial jesus was 


the role played by Communists in our society (R. 18). | 
As the Times article submitted to the Commission clearly indicated, 


Communist Party membership in Southern California was declining rapidly. 


It had declined from a high of 5,000 in 1949 to 1,000 at the time the 


— gs 


article was published, This is an insignificant percentile of the 


13 
total state population of 19, 696, 840, y/ more than half of which 


live in Southern California. Furthermore, the Communist Party 

is not recognized as a "qualified" party pursuant to California Election 
Law, se simply because the party did not receive a sufficient number 
of votes in the preceding general election to qualify for a place on 

the ballot. 

The real thrust of Putnam's commentary was that the subject 
matter of the Times article was boring and unimportant. He questioned 
the Times’ news judgment in devoting so much space to an item of such 
insignificance. 

Under these circumstances, it is crystal clear that the licensee's 
judgment was eminently sound. There was no controversial issue of 
public importance involved. 

Petitioner (Br. pp. 14-15) makes the bootstrap argument that 
the mere fact that an article was published about Mrs. Healey sprouted 
a controversial issue! of public importance. This argument is specious. 
There are many feature items published each day that do not involve 
controversial issues. One has but to scan the features in The Was on 
Post and The Evening Star to discern this. Not infrequently, the papers 
carry a feature story on some person (a so-called "puff" piece) that 


raises no controversial issue of public importance. 


3 7 Preliminary 1970 figure, released by the Bureau of the Census. 


14/ Included in the Appendix is a certificate of the Secretary of State 
of California, certifying to this fact. 
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Petitioner makes a similar unavailing argument based upon 
the fact that KTTV devoted time to the commentary. Petitioner 
attempts to buttress its argument with a statement of the alleged value 
of this air time (there is no record evidence on the value of the time).° 

First, much air time is devoted to subjects for which “4 charge 
is made. Second, if Petitioner's argument is taken to its logical con- 
clusion, the total newscast would raise controversial issues of public 
importance for every minute it was on the air. The expenditure of 
broadcast time alone would evoke fairness obligations. When Petitioner's 
argument is viewed in this light, its fallaciousness is readily apparent, 

At any rate, not only are these arguments specious, they are 
unavailing because they were not raised below. W. H. Hansen v. F.C.C., 
134 U.S. App. D.C. 100, 102, 413 F.2d 374, 376 (1969). it must be 
remembered that complainant submitted no extrinsic evidence that the 


role played by communists in our society was a controversial issue of 


public importance in the area, Cf., Hale & Wharton v. F.C.C., 425 


F.2d 556 (1970). : 

Assuming arguendo that this was an issue of public importance 
in the community, obligations different from those under the personal 
attack rule would be incurred. The licensee would be per mitted to 
demonstrate that he had devoted a reasonable amount of time to the subject. 
Had he not covered the subject, he need not necessarily grant time to Mrs. 
Healey as spokesman for the communist viewpoint, Another spokesman 


might very well be more appropriate under the circumstances.2°/ 


But that is not the case presented to this Court. Here, the 
licensee determined that there was no controversial issue of public 
importance eee There were ample grounds to support this 
judgment, Nothing advanced below (or here, for that matter) demon- 
strates that the licensee's judgment was CareRSOnRDICee 

It is submitted that there was a rational basis for the Commis- 
sion's holding that there was no personal attack involved in Putnam's 
commentary. Once having found that such a rational basis existed, the 
Court's review function is at an end, But, even if the Court should 
decide to the contrary, there is still no ground for reversal emacs 
as a personal attack in a news commentary is specifically exempt from 
the requirements of §73.679(a) of the Commission's Rules. 

I. Petitioner Seeks To Have This Court 
Revise The Personal Attack Rule. 

In its complaint below, Petitioner contended that the commentary 

broadcast by KTTV involved a personal attack on Mrs. Healey within 


the meaning of Section 73.679 of the Commission's Rules (47 C.F.R. 


I6/ The licensee is expected to have his finger on the pulse of the 

a community he serves and to know the needs and interests of 
that community for broadcast service. Cf., Henry v. United 
States, 112 U.S. App. D.C. 257, 302 F.2d 191, cert. denied, 
371 U.S. 821 (1962). 


17/ At pp. 15-16 of its brief, Petitioner recites controversies con- 

= cerning the treatment accorded various groups at other times in 
our history. Petitioner's arguments on this score are wholly 
irrelevant. We are here concerned only with whether Putnam's 
commentary involved a discussion of a controversial issue within 
the Los Angeles area. 


216° = 


§73.679). Obviously realizing the weakness of its position before this 
Court, Petitioner has broadened its complaint. Petitioner now appears 
to argue, without any foundation in fact, that Putnam's commentary was: 
an editoriah (Pet. Br. 7), in an obvious effort to avoid the conse- 
quences of the exemptions contained in the personal attack rule, This 
argument offends the well-known doctrine, which has been codified in 
Section 405 of the Act (47 U.S.C. §405), that this Court is precluded 
from entertaining arguments which the agency has not been given an 


opportunity to pass upon. Albertson v. F.C.C., 100 U.S. App. D.C. 


103, 105, 243 F.2d 209, 211 (1957). If this argument is to be considered 


by the Court in the first instance, it is still not availing. | 

What Petitioner would have this Court do is to read out of the 
personal attack rule the exemption for commentary contained in §73. 679(b) (ili). 
The obvious effect of such a tactic (if successful) would be to modify the 
rule without the benefit of rulemaking. : 

Following adoption of the personal attack rule, it has been amended 
twice. On August 7, 1967, the Commission issued a supplementary 
Memorandum Opinion and Order, 2a) exempting bona fide newscasts and 
on-the-spot coverage of news events from the working of the rule. There- 


after, the Commission further amended the rule to exempt bona fide news 


interviews and commentary and analysis occurring during the course of 


187 But see p. 12 of Petitioner's Brief, where it is reterred to as 
commentary. 


19/ 32 Fed, Reg. 11531, 


a 


20, 
bona fide ee EU This was done in order to avoid any possible 


inhibition of broadcast journalism, The reasons for these exemptions 


were articulated in the concurring opinion of Commissioner Cox in 


21/ 
the following terms*— 


"The Commission is here exempting all commen- 

tary or analysis in newscasts or other exempt 
programs, since such commentary or analysis is 

an integral part of the news function; it can, for 
example, occur at any point in a newscast and, 

indeed, the trend is more and more toward such 

tin depth’ presentation of the news. What is not 
exempt is the labelled editorial of the licensee. 

To put it in terms of the si on 0 , as 
Commissioner Loevinger does, the commentary 

and analysis of Walter Cronkheit and Eric Sevareid 

in newscasts are exempt, but the presentation by a 
network official, or by an announcer, of the editorial 
opinion of CBS is not. No real problem of differen- 
tiation is presented, and the reasons for the different 
treatment are set out in the majority opinion. I think 
that there is a great difference, in terms of the policy 
considerations with which we are dealing, between 
presentation of the news, in all its forms, and the 
labelled editorial opinions of the licensee. Finally, 
our revision does not turn on Eric Sevareid or any 
other particular person, though it is useful to discuss 
the issue in such personalized-terms., Rather, our 
changes in the rule are based on the same considera- 
tions that moved Congress to amend Section 315 of the 
Act in 1959, and our action extends to all these news 
programs without regard to the individuals who may be 
involved in presenting them." 


22/ 


The Commission recognized the “high risks’-— involved in the 
sensitive areas, where the personal attack rules may come into play. 
"[W]ith First Amendment issues lurking in the background, the ‘public 


interest’ is too vague a criterion for administrative action unless it is 


207 (33 Fed. Reg. 5362, 

21/ Fairness Doctrine Rules, 12 RR 2d at 1920 (1968). 

22/ Banzhaf v. F.C.C., 132 U.S. App. D.C. at 28, 405 F.2d at 1096, 
=e cert. denied, 396 U.S. 842 (1968). 


- 18 - 


narrowed by definable standards [footnote omitted, “tal Here, the 
Commission has been scrupulous in defining standards. I has adopted 
a rule, which exempts commentary aired ina bona fide newscast from 
the personal attack rules. And these rules have been specifically 


affirmed by the Supreme Court. Red Lion Broadcasting Co, v. U.S., 


395 U.S. 367 (1969). | 
In urging its "editorial matter" argument (Pet. Br. 17-20), 
Petitioner is seeking to have this Court re-write the Commission's Rules 
in a manner that suits its eee Suffice it to say that Petitioner 
is in the wrong forum, Any attack on the validity of the rule comes far 
too late. Any change in the rule can only be made by the Commission 

following an appropriate rulemaking proceeding under Section 303(r) of 
the Communications Act (47 U.S.C. $303(r)). Petitioner's segament is 


| 
more appropriately addressed to the Commission -- not this Court, 


Il, Metromedia Can Not Be Penalized 
For Delay in Agency Action. _ 


In Part II of its brief, Petitioner appears to argue that the delay 


in Commission action on the complaint gives rise to independent rights to 
Petitioner, Metromedia will not undertake to defend the Commission on 


237" Wid. 


24/ Petitioner cites no authority for its proposition that Putnam's 

st commentary was editorial matter. Moreover, Petitioner concedes 
(Pet, Br. 17) that Putnam's commentary was not a station editorial. 
This concession is extremely significant and it irreparably damages 
Petitioner's case, when it is viewed in the light of Commissioner 
Cox's concurring opinion, a portion of which is quoted above 
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the charge that the agency's delay in resolving the complaint was un- 
reasonable other than to point out that the Commission is faced with 
a number of extremely difficult and far-reaching problems that will 
affect the future of the total communications structure of this nation. 
Further, it processes thousands of applications each year and engages 
in multitudinous other activities. 

Be that as it may, Metromedia was not responsible for the Pel 
and the consequences of that delay are not attributable to it. There is 


no warrant in law for penalizing Metromedia, when it was right in its 


assessment of the complaint, simply by virtue of the fact that the 


regulatory agency did not resolve the matter within a time that would 


have satisfied Petitioner. 


In Part IB of its brief, Petitioner cites certain so-called 
political and civil rights cases to support its argument. These cases 
are not applicable and, as a consequence, we have not addressed our- 


selves to them. 


25/ It should be noted that Petitioner waited more than a month 
before filing its complaint with the Commission. Metromedia 
was required to respond in ten days; it responded in eight. 
Twenty-six days thereafter, Petitioner submitted its reply to 
Metromedia's answer. 


CONCLUSION 


| 
The order of the Commission on review is valid in all respect. 
| 


It should be affirmed. 
Respectfully submitted, 


5151 Wisconsin Ave., N. W. 
Washington, D. C. 20016 


Counsel for Metromedia, Inc. 
| 


February 1, 1971. 


APPENDIX 


STATUTES AND RULES INVOLVED 


COMMUNICATIONS ACT OF 1934, 
As Amended 


Sec. 303. Except as otherwise provided in this Act, the Commission 
rom time to time, as public convenience, interest, or necessity 
requires shall -- 


* * * 


(r) Make such rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, as may be 
necessary to carry out the provisions of this Act, or any international 
radio or wire communications treaty or convention, or regulations 
annexed thereto, including any treaty or convention insofar as it relates 
to the use of radio, to which the United States is or may hereafter 
become a party. 


Sec. 326. Nothing in this Act shall be understood or construed to give 
the Commission the power of censorship over the radio commu- 
nications or signals transmitted by any radio station, and no 
regulation or condition shall be promulgated or fixed by the 
Commission which shall interfere with the right of free speech 
by means of radio communication. 


Sec. 405. After an order, decision, report, or action has been made or 
en in any proceeding by the Commission, or by any designated 

authority within the Commission pursuant to a delegation under 
section 5(d)(1), any party thereto, or any other person aggrieved 
or whose interests are adversely affected thereby, may petition 
for rehearing only to the authority making or taking the order, 
decision, report, or action; and it shall be lawful for such 
authority, whether it be the Commission or other authority desig- 
nated under section 5(d)(1), in its discretion, to grant such a re- 
hearing if sufficient reason therefor be made to appear. A 
petition for rehearing must be filed within thirty days from the 
date upon which public notice is given of the order, decision, 
report, or action complained of. No such application shall excuse 


(Sec. 405 con'td. ) 


any person from complying with or obeying any order, | 
decision, report, or action of the Commission, or operate 

in any manner to stay or postpone the enforcement thereof, 
without the special order of the Commission. The filing of 

a petition for rehearing shall not be a condition precedent to 
judicial review of any such order, decision, report, or 

action, except where the party seeking such review (1) was 

not a party to the proceedings resulting in such order, deci- 
sion, report, or action, or (2) relies on questions of fact or 
law upon which the Commission, or designated authority 

within the Commission, has been afforded no’ opportunity to 
pass. The Commission, or designated authority within the 
Commission, shall enter an order, with a concise statement 

of the reasons therefor, denying a petition for rehearing or 
granting such petition, in whole or in part, and ordering such 
further proceedings as may be appropriate: Provided, That 

in any case where such petition relates to an instrument of 
authorization granted without a hearing, the Commission, or 
designated authority within the Commission, shall take such 
action within ninety days of the filing of such petition, | Re- 
hearings shall be governed by such general rules as the Com- 
mission may establish, except that no evidence other than 
newly discovered evidence, evidence which has become available 
only since the original taking of evidence, or evidence which 
the Commission or designated authority within the Commission 
believes should have been taken in the original proceeding shall 
be taken on any rehearing, The time within which a petition 
for review must be filed in a proceeding to which section 402(a) 
applies, or within which an appeal must be taken under’ section 
402(b) in any case, shall be computed from the date upon which 
public notice is given of orders disposing of all petitions for 
rehearing filed with the Commission in such proceeding or case, 
‘but any order, decision, report, or action made or taken after 
such rehearing reversing, changing, or modifying the original 
order shall be subject to the same provisions with respect to 
rehearing as.an original order. 


RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


§73.679 Personal attacks; political editorials. - (a) When, 
during the presentation of views on a controversial issue of public 
importance, an attack is made upon the honesty, character, 
integrity or like personal qualities of an identified person or group, 
the licensee shall, within a reasonable time and in no event later 
than one week after the attack, transmit to the person or group 
attacked (1) notification of the date, time and identification of the 
proadeast; (2) a script or tape (or an accurate summary if a 
script or tape is not available) of the attack; and (3) an offer of 
a reasonable opportunity to respond over the licensee's facilities. 


(b) The provisions of paragraph (a) of this section shall 
not be applicable (i) to attacks on foreign groups or foreign public 
figures; (ii) to personal attacks which are made by legally qualified 
candidates, their authorized spokesmen, or those associated with 
them in the campaign, on other such candidates, their authorized 
spokesmen, or persons associated with the candidates in the cam- 
paign; and (iii) to bona fide newscasts, bona fide news interviews, 
and on on-the-spot coverage of a bona fide news event (including 
commentary or analysis contained in the foregoing programs, but 
the provisions of paragraph (a) shall be applicable to editorials of 
the licensee). 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,630 


DOROTHY HEALEY, 
Petitioner, 
vs. 
PEDERAL COMMUNICATIONS 


COMMISSION, and the 
UNITED STATES, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Respondents. ) 


BRIEF FOR PETITIONER 


Questions Presented 


pid the licensee of television broadcasting frequencies 


incur an obligation to present contrasting viewpoints 


when it permitted a newscaster the use of its facilities 


to deliver approximately six minutes of vituperative 
comment, impugning petitioner's character, made about 
a newspaper article featuring the petitioner, which 
dwelt upon her conventional virtues and the harassnents 
she had experienced because of her acknowledged menber- 
ship and official position in the Communist Party? 


a. Did such an Cnet sen arise under the pederal 


Communications Commission's Fairness Doctrine, 
long and frequently enunciated and applied by 
the Commission, which the Commission arbitrarily 
and discriminatorily failed and refused to : 
| 
apply on the petitioner‘s complaint in this | 
instance? : : 
b. Did such an obligation arise under the | 
First Amendment, out of the licensee‘s legal 
monopoly over the television frequency eeinnen 


to it? 


If the licensee did incur such an obligation, is the peti- 
tioner the appropriate person to present the contrasting 
viewpoint, so that the licensee's obligation requi:-es it 
to permit her the use of its facilities to respond? 

Does the denial of justice occasioned by the Commis ion's 
unaccountable delay in ruling on this complaint require 


the provision of extraordinary relief? 


The pending case has not previously been before 


this court under the same or any other title. 


Reference to Rulings 


The basis of the order presented for review is set 


forth in the letter of the Federal Communications Commission 
to the petitioner dated June 24, 1970, released July 31, 1970 
(Ruling below), 19 R.R. 2d 761, appearing at page 21 of 


the appendix. 


Regulation Involved 


47. C.P.R., §73-679, The Personal Attack Rule, is set out 
in the appendix, infra. 


Statement of the Case 


Petitioner, Dorothy Healey, is Chairman of the 
Communist Party in Southern California, in whose affairs she 
has been active for some forty years. Her Communist, identi- 
fication is widely known and has been the occasion of both 
official action and attention through the mass media. as 


On Sunday, February 16, 1969, the Los Los Angeles 


featured a profile of the petitioner entitled, “patrict- 
Marxist--L. A.'s Number One Red Finds the U.S. Isn't all Bad.“ 
Reciting that petitioner is “a Marxist, a Communist and an 


atheist," the profile stated that "Dorothy Healey might be 


considered an exemplary American and a good member of the 


bourgeoisie ... she owns her home, pays her taxes, cares for 
her aged mother, dotes on her scholarly son, and generally likes 
folks, young and old. She professes a sincere patriotism, and 


for years, while her son was in school, she rarely missed a 
| 


meeting of the P.T.A.” 
Describing Mrs. Healey's early commitment to Communism, 
the profile related the arrests and Prosecutions: that arose 
<xrom her Communist identification. The’ devastating effect of - 
these on her young son were developed. So, too, were her views: 


on the bugging of her home and office and their consequences 


upon the lives of persons who had any association with her. 
The next day George Putnam devoted approximately 
six minutes of the licensee's 4:30 and 10:00 P.M."News 
Reports" to an expression of his "rage" at the Los Angeles 
fimes' story. Putnam quoted several portions of the Times’ 
profile, and paraphrased its description of her career. 
Then, inter alia, referring to the Times’ statement that 
Dorothy Healey "sobbed all night long" on hearing Krushchev's 
report concerning the horrors committed by Joseph Stalin, 
Putnam asked, “One can't help but wonder if she might have lost 
another night's sleep had Krushchev told us of his own exter- 
mination of millions of Ukranians by systematic starvation. 
Wonder if she ever heard about that?" Again, referring to the 
Times’ telling of her home and office being bugged, Putnam 
remarked, "Actually, Mrs. Healey should be right at home with 


such tactics -- because they're all too commonplace among the 


Communists." 


Quoting the Times * statement that often parents of 
youths who have visited her are threatened with the loss of 
their jobs, Putnam said, "Come, come, now Dorothy -~ perhaps 
under Communism -- perhaps under the Nazis -- but it just 


doesn't happen in the United States of America.” “Dorothy 


Healey may be the Los Angeles Times‘ kind of exemplary American 


eee," Putnam concluded, “but she sure as hell is not mine. And, 
my fellow Americans, I trust she is not yours. And if you are 
as shocked as I am by this insult to American patriotism, I 
urge you to let the Times hear your voice -- loud and clear." 
The petitioner made a demand upon the licensee for 
time to reply, and this demand was rejected in a letter 


March 11, 1969. On March 26, the petitioner complained 


this denial to the respondent, Federal Communications cluntseion: 
which, a year and a quarter later, on June 24, 1970 (released 
July 31, 1970), denied her complaint. The Commission ruled 

that the “combined force of [two] considerations (i.e., | the 
showing (or lack thereof) before us on controversial issues of 
public importance; the devotion of significant time to setting 
forth [petitioner's] views, indeed to an unusual extent in this 


kind of critical commentary) leads us to conclude that no 


| 
further action is warranted." FCC letter of June 24, 1970, to 


petitioner (Ruling below), p. 3. 


This petition seeks a review of that ruling. 


Summary of Argument 


Although the television licensee in this case denies 
that the putnam statement constituted a personal attack, the 
Commission's ruling for the licensee does not seem to take 
that denial seriously. The plain thrust of the editorial was 
that the petitioner, because she is a Communist, could not 
be deemed to possess character or other conventional virtues 
and that the Times' suggestion that she did constituted an 
insult to other Americans. Clearly, the statement did con- 
stitute a personal attack. 

Nor does its placement within a newscast exempt 
it from the Commission's personal attack rules, for the relevant 
exemption applies only to “bona fide” newscasts. 47 C.F.R. 
§73.679(b) (iii). Neither the licensee's label for the program 
nor its placement in the broadcast day can change its substance. 


It was a piece of advocacy - an editorial, not news, news 


commentary, or news analysis. 


The application of the Fairness Doctrine, with which 
the licensee must comply whether or not the statement is exempt 
from the personal attack rules, is the crux of the case. Under 
that Doctrine, as the Communission has enunciated it and pre- 


viously applied it, the licensee incurred an obligation to 


present contrasting views if the material in question amounted 
to one side of a controversial issue of public importance. 


It is not claimed that the licensee presented any 


contrasting views, except that Mr. Putnam in the broadcast 


quoted parts of the Los Angeles Times‘ article and para~ 


phrased at some length its description of petitioner's life 


history. The majority below discounted that claim with the 


apt comment that, “we do not believe that fiarness can be 


achieved by relying on the person making the criticism or 


attack to present the other side." Letter to petitioner, 
June 24, 1970, p. 3. | 

The Commission majority's misconception of what was 
the issue being presented, provides the only real dispute as 
to the Doctrine's applicability. The majority's letter refers 
to "the public significance of your role as a Communist, * as 
though no more than the petitioner's own character and activities 


were involved. (Even were that so, the extensive February 16 
treatment of it by the area's leading newspaper and this 
licensee's devotion of six minutes to it, once repeated, would 


seem enough to establish both that the issue was controversial 
| 


and that it was of public importance in the licensee's 


But, actually, the issue presented by this attack on Mrs. 
Healey's character solely for her Communist beliefs and 
political activity is that of guilt by association. It is 


that issue that turned the political climate of our country 


inside out at various times in its history, most notably during 


the first half of the 1950's, and threatens to do so again. It 
is a fundamental challenge to all of the values embodied in 
the American traditions of individual liberty and justice. It 
has engaged the attention of as large a number of Americans as 
any issue short of human and national survival. It is one of 
the great issues of all time. 

Although the Commission at no point relied upon the 
cases cited by the licensee for its proposition that Fairness 
Doctrine obligations do not inure to the benefit of Communists, 
it is necessary nevertheless to deal with that suggestion by 
the licensee. Were the Commission to have so held, its ruling 
would have violated constitutional standards imposed upon it by 
both the Pirst and Fifth Amendments. 

Independently of the Fairness Doctrine, the circum- 
stance of lawful monopoly of the frequency assigned to this 
licensee would create a First Amendment obligation in the 


licensee to make its facilities available for the presentation 


of contrasting viewpoints to those expressed in the Putnam 


attack. The implications of the First Amendment here parallel 
the principles of the Fairness Doctrine because of the monopoly 
assigned to the licensee in the control of expression over 
this powerful medium. 
The Pairness Doctrine and, we believe, constitutional 
obligation imposed on the licensee to present contrasting 
views can be satisfied in this eietenes ony, by making the 
licensee's facilities available to petitioner to respond. 
Though, as we have said, the issue is larger than the petitioner, 
the licensee chose to make her character itself a significant 
part of that issue. Only her viewpoint adequately Cenreserts 
the other side of that part, whatever the licensee's additional 
obligations or choices may be with respect to the larger issue. 
The year and one quarter during which the Commission 
delayed ruling on petitioner’s complaint creates an especial 


problem under the First Amendment. No circumstance is cited to 


explain this delay; no requirement inherent in doing justice 
between the petitioner and the licensee necessitates it. 
Administrative indecision in this circumstance conspicuously 
denied the petitioner justice by delaying it; not even an 
appealable order became available to her to vindicate Bers 


| 
reputation for nearly eighteen months after Mr. Putnam's attack 


upon her. As with the adjudication of most issues involving 


speech and the press, particularly those involving political 


expression, time is of the essence in the protection of First 


Amendment rights. ‘Because Mrs. Healey's rights are grounded 
in the First Amendment as well as in the regulatory doctrine 
of an administrative agency, we believe that she should not 
have been confined to an administrative remedy. We respect- 
fully urge the court to express its view that a repetition of 
such delay in another case would warrant the pursuit of a 


judicial remedy while the administrative one was pending. 


Argument 


I 

THE LICENSEE HAS AN OBLIGATION TO PRESENT 

VIEWS CONTRASTING WITH THOSE EXPRESSED IN 

MR. PUTNAM'S COMMENTARY. 
A. The Commission's Own Fairness Doctrine, Non-discriminatorilyv 

Applied, Imposes Such An Obligation. 

1. The Putnam commentary constituted a personal 
attack upon the petitioner. In 1967 the Commission codified 
that portion of its standards for broadcast licensee fairness 


that dealt with personal attacks (and political editorials) . 


47 C.F.R. §73.679. For present purposes, the operative 


statement of the personal attack principle appears in these 


words: 


(a) When, during the presentation of views on a 
controversial issue of public importance, 
an attack is made upon the honesty, character, 
integrity or like personal qualities of an 
identified person or group, the licensee | 
shall...transmit to the person or group | 
attacked...an offer of a reasonable Oppor- 
tunity to respond over the licensee's 
facilities. Id. §73.679(a) . 


That the Putnam commentary clearly fell within the language 
| 


of that rule which describes “an attack...made upon the 
honesty, character, integrity or like personal qualities of 
an identified person" is best stated by one sentence from 
Commissioner Johnson's dissenting opinion which descritied 


the Putnam commentary as follows: | 
Thus, Mr. Putnam indicates that Mrs. Healey 
is a member of the Communist Party, and 
because of that: (1) she is a liar [who 
makes "unsubstantiated charges"]; (2) she 
is guilty of hypocrisy and deceit [e.g.,. ‘at- 
tending P.T.A. meetings under the guise of 
concern for her son]; (3) she is callous | 
and cruel {failing to lose sleep over 
Khrushchev's “extermination of millions"]; 
(4) she is implicated in illegal conduct | 
[bugging, wire tapping, etc.]; and, 
(5) she is generally not a “patriot.” 
(Emphasis in original.) Ruling below, 
Dissenting opinion of Commissioner Johnson, 
at p. 47 App. 36. 
A consummate skill in dissembling is necessary to pretend that 


such accusations do not constitute an attack upon Mrs. Healey's 
integrity. The suggestion, made in the licensee's response 

to the Commission's inquiry, that the attribution of qualities 
of deception, hypocrisy, callousness and complicity in crime 
such as wiretapping, has to be found in implications (letter 
to William B. Ray, May 1, 1969, at pp. 2-3), proposes to con- 
vert the whole meaning of the Fairness Doctrine into a game 

of innuendo. Principles lose their meaning if the consequences 
of the personal attack rules would flow from a charge that Mrs. 
Healey participates in the bugging of homes and offices but not 
from Mr. Putnam's remark: "Actually, Mrs. Healey should be 


right at home with such tactics [the bugging of her home and 


her office] -- because they're all too commonplace among the 


Communists." 


2. The attack was made "during the presentation of 
views on a controversial issue of public importance." The 
Commission majority appears to have decided against the 
petitioner on this issue, not by stating either its own con- 
clusions or its reasons, but by stating the licensee's con- 
tentions: 

Pirst, we note the licensee's judgment that 
the matter which you claim to be a contro=- 
versial issue of public importance -- the 
role’ played by you as a Communist -- is not 


an issue of public importance in this area. 
Ruling below, p. 2. 
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The majority's only other reference to this issue appears in 
the following two sentences which seem to constitute its 
disposition of the complaint: 


We believe that we can take the above noted 
factor [that the Putnam commentary devoted 
substantial time to quotation and para- 
phrase from the Los Angeles Times’ article] 
into account in evaluating the need for | 
action in this case, and specifically, 
whether we should find unreasonable the > 
licensee's judgment as to the public 
significance of your role as a Communist, 

in circumstances where your views have been 
put before the public to a significant ex- 
tent. The combined force of these con- 
siderations (i.e., the showing (or lack 
thereof) before us on controversial issues 
of public importance; the devotion of 
significant time to setting forth your 
views, indeed to an unusual extent in this 
kind of critical commentary) leads us to 
conclude that no further action is warranted. 
Id. p.3. 


The Commission appears to have held that no controversi ial issue 
of public importance was shown to have been presented, finding 
that the issue in question was “the role played by [the 
petitioner] as a Communist." 

But such a conclusion would be negated by the 
attention which the licensee itself paid to the issue, and by 


that which it noted the area's principal metropolitan daily 


had given it, if not otherwise. Mr. Putnam spoke of the 


Los Angeles Times’ feature devoted to Mrs. Healey in terms 
of the “rage” that it evoked or he felt it should evoke. 
He was given six minutes of the licensee's scarce news time, 
at 4:30 P.M., to comment onthat issue. And his comments 
were repeated in the scarce, prime-time, news slot at 
10:00 P.M. the same evening. At commercial rates these 
twelve minutes amounted to thousands of dollars of valuable 
air time devoted to an issue which the licensee claims not to 
have been of public importance in its area. 

The licensee treated the issue as one of importance, 


and in fact it was. That could be because of the inherent 


importance of Mrs. Healey as a personality in the Los Angeles 


area, an importance underscored by the space devoted to her 
in the preceding day's Los Angeles Times. But whether such 
importance inhered ‘in Mrs. Healey's public personality or not, 
the issue itself was of major importance, for the Putnam 
statement did not deal with what Mrs. Healey had thought or 
said or written or done, save in one respect: It spoke of 
what she had thought and done by associating herself, publicly 
and permanently, with the Communist Party, with Marxist ideology, 
and with atheism. 

The statement concluded that Mrs. Healey’s character 


was despicable because of her association with Maxism, Communism, 


and atheism. It's low assessment of her was not based upon 
individual acts of terror (or condonation of terror) of 
hypocrisy and deceit, of lying and underhanded intrusion into 
the lives of others, or of hostility and disloyalty to her own 
land and its people. Rather it concluded that because of her 
professed beliefs and her associations, the qualities of 
dishonesty, hypocrisy, deceitfulness, callousness, underhanded- 
ness and disloyalty must inhere in her personality. | : 
This is the practice of the norm of guilt by associa- 
tion. It has racked Americans from the days of the Salen 
witch trials. It is rejected by the norms embodied in the 


first ten amendments to the Federal Constitution. But those 


norms, of individual judgment and individual justice, have 


remained controversial even since 1791. | 


As recently as 1942 our nation herded thousands of 
| 
American citizens into evacuation centers because of their 


presumed disloyalty as descendants of Japanese ancestors, and 
| 
controversy over the propriety of that action persists to this 


day. Controversy over the very propositions that Mr. Putnam 


advanced were the dominant issues in public debate in the first 


half of the decade of the 1950's. That controversy centers 


today over the manner of judging radicals of various persuasions -- 


Black Panthers, white adherents of the “new Left," members of 


the Ku Klux Klan, and others. It would be Pollyannish to assume 


that this issue will not be one of public importance a gener— 


ation from now. It indisputably is one today. 

3. The Putnam statement was_not exempt from the 
personal attack rules. Despite being telecast in the time 
slot reserved for regular news, the Putnam commentary in 
question fails to fit the description of a newscast exempted 
from the Commission's personal attack rule. The exemptions 
appear in paragraph (b) of the regulation: 

(b) The provisions of paragraph (a) of this 
section shall not be applicable... (3) to 

bona fide newscasts..-including commentary 

or analysis contained in the foregoing 

programs, but the provisions of paragraph 

(a) of this section shall be applicable to 
editorials of the licensee. 47 C.P.R- §73.679(b) - 

Since the views of Mr. Putnam have not been identi- 
fied as those of the licensee, we do not claim that his state- 
ment was an “editorial of the licensee," within the meaning 
of the last clause above quoted. But, unless the licensee's 
own classifications of his programs are to be controlling, 
neither is it possible responsibly to claim that this material 


constituted a bona fide newscast (or "commentary OF analysis 


contained in” a bona fide newscast) . 


Under the American system of broadcasting it is 
clear that responsibility for the conduct of a 
broadeast station must rest initially with the 
broadcaster. It is equally clear that with the 
limitations in frequencies inherent in the nature 
of the radio, the public interest can never be 
served by a dedication of any broadcast 
facilities to the support of his own partisan 
ends. Radio can serve as an instrument of 
democracy only when devoted to the communication 
of information and the exchange of ideas fairly 
and objectively presented. A truly free radio 
eannot be used to advocate the causes of the 


licensee. Mayflower Broadcasting Corp., supra, 


Comparably, in 1949 when the Commission gave its 


blessing to editorializing while enunciating the micness 


Doctrine, 


it said: | 
It would be inconsistent...to assert that, while 

it is the purpose of the (Federal Communications Act] 
to maintain the control of the United States over 
radio channels, but free from any regulation or 
condition which interferes with the right of free 
speech, nevertheless... [{licensees]...may them- 
selves make radio unavilable as a medium of 

free speech.... Report, Editorializing by Broadcast 
Licensees, supra, at 1248. 


Clearly the Commission saw the essence of licensee 


editorializing, which in 1941 it appeared to prohibit and in 


1949 to sanction (within the confines of the Fairness Doctrine) , 


to be advocacy of "the causes of the licensee." It is as much 


within the evil to which the 1941 decision was addressea for 


the licensee to turn over his facilities to another for that 


such accusations do not constitute an attack upon Mrs. Healey's 
integrity. The suggestion, made in the licensee's response 
to the Commission's inquiry, that the attribution of qualities 
of deception, hypocrisy, callousness and complicity in crime 
such as wiretapping, has to be found in implications (letter 


to William B. Ray, May 1, 1969, at pp. 2-3), proposes to con- 


vert the whole meaning of the Pairness Doctrine into a game 


of innuendo. Principles lose their meaning if the consequences 
of the personal attack rules would flow from a charge that Mrs. 
Healey participates in the bugging of homes and offices but not 
from Mr. Putnam's remark: "Actually, Mrs. Healey should be 
right at home with such tactics [the bugging of her home and 
her office] -- because they're all too commonplace among the 


Communists." 


2. The attack was made "during the presentation of 


views on a controversial issue of public importance." The 
Commission majority appears to have decided against the 
petitioner on this issue, not by stating either its own con- 
clusions or its reasons, but by stating the licensee's con- 
tentions: 
Pirst, we note the licensee's judgment that 
the matter which you claim to be a contro- 
versial issue of public importance -- the 
role played by you as a Communist -- is not 


an issue of public importance in this area. 
Ruling below, p. 2. 
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The majority's only other reference to this issue appears in 
the following two sentences which seem to constitute its 

| 
disposition of the complaint: | 


We believe that we can take the above noted 
factor [that the Putnam commentary devoted 
substantial time to quotation and para- | 
phrase from the Los Angeles Times‘ article] 
into account in evaluating the need for | 
action in this case, and specifically, | 
whether we should find unreasonable the © 
licensee's judgment as to the public 
significance of your role as a Communist, 

in circumstances where your views have been 
put before the public to a significant ex- 
tent. The combined force of these con- | 
siderations (i.e., the showing (or lack 
thereof) before us on controversial issues 
of publiic importance; the devotion of 
significant time to setting forth your — 
views, indeed to an unusual extent in this 
kind of critical commentary) leads us to 
conclude that no further action is warranted. 
Id. p.3. 


The Commission appears to have held that no controversial issue 
of public importance was shown to have been presented, finding 
that the issue in question was "the role played by [the 
petitioner] as a Communist." 


But such a conclusion would be negated by the 


attention which the licensee itself paid to the issue, and by 
that which it noted the area's principal metropolitan daily 


| 
had given it, if not otherwise. Mr. Putnam spoke of the 


Los Angeles Times’ feature devoted to Mrs. Healey in terms 

of the "rage" that it evoked or he felt it should evoke. 

He was given six minutes of the licensee's scarce, news time, 
at 4:30 P.M., to comment onthat issue. And his comments 
were repeated in the scarce, prime-time, news slot at 

10:00 P.M. the same evening. At commercial rates these 
twelve minutes amounted to thousands of dollars of valuable 
air time devoted to an issue which the licensee claims not to 
have been of public importance in its area. 

The licensee treated the issue as one of importance, 
and in fact it was.) That could be because of the inherent 
importance of Mrs. Healey as a personality in the Los Angeles 
area, an importance underscored by the space devoted to her 
in the preceding day's Los Angeles Times. But whether such 
importance inhered iin Mrs. Healey's public personality or not, 
the issue itself was of major importance, for the Putnam 
statement did not deal with what Mrs. Healey had thought or 
said or written or done, save in one respect: It spoke of 
what she had thought and done by associating herself, publicly 
and permanently, with the Communist Party, with Marxist ideology, 


and with atheism. 


The statement concluded that Mrs. Healey's character 


was despicable because of her association with Maxism, Communism, 


and atheism. It's low assessment of her was not based upon 
individual acts of terror (or condonation of terror) of 


hypocrisy and deceit, of lying and underhanded intrusion into 
| 
the lives of others, or of hostility and disloyalty to)her own 


land and its people. Rather it concluded that because of her 


| 
professed beliefs and her associations, the qualities of 


dishonesty, hypocrisy, deceitfulness, callousness, underhanded- 


ness and disloyalty must inhere in her personality. | 
: | 


| 
This is the practice of the norm of guilt by associa- 
| 


tion. It has racked Americans from the days of the Salem 


witch trials. It is rejected by the norms embodied in |the 


first ten amendments to the Federal Constitution. But those 
norms, of individual judgment and individual justice, have 


remained controversial even since 1791. 


As recently as 1942 our nation herded thousands of 
American citizens into evacuation centers because of their 
presumed disloyalty as descendants of Japanese ancestoxs, and 
controversy over the propriety of that action Roratoce: 
day. Controversy over the very propositions that Mr. 
advanced were the dominant issues in public debate in the first 


half of the decade of the 1950's. That controversy centers 


today over the manner of judging radicals of various persuasions -- 


Black Panthers, white adherents of the "new Left," members of 


the Ku Klux Klan, and others. It would be Pollyannish to assume 


that this issue will not be one of public importance a gener~ 


ation from now. It indisputably is one today. 

3. The Putnam statement was not exempt from the 
personal attack rules. Despite being telecast in the time 
slot reserved for regular news, the Putnam commentary in 
question fails to fit the description of a newscast exempted 
from the Commission's personal attack rule. The exemptions 
appear in paragraph (b) of the regulation: 

(b) The provisions of paragraph (a) of this 
section shall not be applicable... (3) to 

bona fide newscasts...including commentary 

or analysis contained in the foregoing 

programs, but the provisions of paragraph 

(a)'of this section shall be applicable to 
editorials of the licensee. 47 C.F.R- §73.679(b) - 

Since the views of Mr. Putnam have not been identi- 
fied as those of the licensee, we do not claim that his state- 
ment was an “editorial of the licensee," within the meaning 
of the last clause above quoted. But, unless the licensee's 
own classifications of his programs are to be controlling, 
neither is it possible responsibly to claim that this material 


constituted a bona fide newscast (or "commentary or analysis 


contained in" a bona fide newscast). 


Under the American system of broadcasting it is 
clear that responsibility for the conduct of a 
broadcast station must rest initially with the 
broadcaster. It is equally clear that with the 
limitations in frequencies inherent in the nature 
of the radio, the public interest can never be 
served by a dedication of any broadcast 
facilities to the support of his own partisan | 
ends. Radio can serve as an instrument of — 
democracy only when devoted to the communication 
of information and the exchange of ideas fairly 
and objectively presented. A truly free radio 


cannot be used to advocate the causes of the | 


licensee. Mayflower Broadcasting Corp., supra, 
at 339-40. 


| 
Comparably, in 1949 when the Commission gave its 


blessing to editorializing while enunciating the Fairness 


Doctrine, 


it said: 


It would be inconsistent...to assert that, while 

it is the purpose of the [Federal Communications Act] 
to maintain the control of the United States over 
radio channels, but free from any regulation or 
condition which interferes with the right of free 
speech, nevertheless... {[licensees]...may them- 
selves make radio unavilable as a medium of 

free speech.... Report, Editorializing by Broadcast 


Licensees, supra, at 1248. 


Clearly the Commission saw the essence of licensee 


editorializing, which in 1941 it appeared to prohibit and in 


1949 to sanction (within the confines of the Fairness Doctrine) , 


to be advocacy of "the causes of the licensee." It is as much 


within the evil to which the 1941 decision was addressed for 


the licensee to turn over his facilities to another for that 


individual's partisan advocacy, as it is for those facilities 
to "be used to advocate the causes of the licensee." It is 
as much within the Editorializing Report's concern that 
licensees may not “themselves make radio unavailable as a 
medium of free speech" for the licensee to confine its 
facilities to use by Mr. Putnam, for expression of views on 
this issue, as it would be to confine them to its own 

use for its own partisan advocacy. Thus, whether or 


not Mr. Putnam expressed the views of the licensee, his 


six minutes at 4:30 and 10:00 P.M. on February 17 were 


clearly six minutes of editorial matter, within the mean- 


ing of the Fairness Doctrine. 


4. In any event, broadcast of the Putnam statement 


| 
triggered unfulfilled Fairness Doctrine obligations. There is 


no suggestion in the exemption of “bona fide newscasts" from 


operation of the personal attack rules, that they are at the 


same time exempted from the Fairness Doctrine itself. In fact, 
in a note to paragraph (b) of Section 73.123 of the regulations, 


the Commission says: 
| 
NOTE: The Fairness Doctrine is applicable to 
situations coming within 

(b) (3), above . . . 47 C.F.R.- §73.679(b) , note. 


No doubt on this score is suggested in either the 
majority or the minority opinions within the Commiisstont nor even 
in the licensee's response to the petitioner's complaint. But 
for the licensee's claim that the Putnam remarks did not occur in 
the course of the presentation of views on a controversial issue 


of public importance, the majority opinion below asserts, Pair- 


ness Doctrine obligations would clearly have ensued. 
However, there is a suggestion in the majority opinim 
below, that the devotion of “nine out of nineteen Sa in 
the Putnam commentary to quotation and paraphrase of ee vTimes’ 
article went some distance toward satisfying that obligation. 
The majority opinion states that so much time spent on the Times ' 
material was indeed "unusual. . . in this kind of critical 
commentary." App. 23. At the same time, however, the 


Commission notes that, "If this were the sole issue in the 


Soot 


case, we would not’. . . accord it decisional significance.” 
The majority explains why this is so when it says,". . - we do 
not believe that fairness can be achieved by relying on the 
person making the criticism or attack to present the other side. 
See Red Lion Broadcasting Co. v- F-C-C-, 395 U.S. 367, n. 18, 
quoting J. F. Mill, On Liberty, 32." Ibid. 
The majority's minimization of the decisional signifi- 
cance of this factor is disarming. Actually, Mr. Putnam has 
made no pretense of being fair to views opposing those of his own. 
He has quoted a few lines from the Times’ article, each to pro- 
vide a target for his own attack on the Times and on Mrs. Healey. 
None of these quotations can be said to present fairly the views 
opposing Mr. Putnam's. For the rest of the “unusual” amount 
of time which he devotes to paraphrase of the Times‘ article, 
Putnam is merely setting forth the history of Mrs. Healey’s Com- 
munist Party association as he drew it from that article, selecting 
those facts which he found most unfavorable. Both the quotations 
and the paraphrases were an integral part of the Putnam statement. 
And that was a statement of but one point of view--Mr.Putnam'’s own. 
The purpose of the Fairness Doctrine is to insure that 
broadcasting serves the democratic interest in free speech, that 


it offers viewers and listeners access to a diversity of “social, 


political, asthetic, moral and other ideas and experiences." Red 


Lion Broadcasting Co. v. F.C.C., 395 U.S. 367, 390 (1969) . 
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The licensee here, having offered its audience but one person's 


views and experiences, has taken the position that it will offer 


them no other. The purpose of the Fairness Doctrine takes ona 


special importance to the interests of broadcasting audiences in 


the special circumstances of a personal attack; the ideas and ex=- 
periences of the object of the attack, himself, here possess unique 
characteristics as the "other side" of the controversy. The present 
licensee, having permitted an extensive use of its facilities for 
this attack upon Mrs. Healey, has made a determination| to deny its 


| 
viewers and listeners the advantages of hearing her response. To 
| 
permit the licensee's refusal to stand, and the licensee itself to 
escape all further obligation for fair presentation on this issue, 


is to abandon altogether the notion that the license frequency 


must be used to serve democratic interests in free speech. 


B. The Licensee's Fairness Obligation is Grounded in 
Constitutional As Well as Administrative Principles. 


1. The discriminatory application of the Fairness 
Doctrine on the part of the Commission violates both the First 


and Pifth Amendments. Both of the dissenting opinions below 
find an implication in the majority's action that the petitioner's 
complaint was denied, arbitrarily, simply because of her political 
beliefs and associations. "Certainly [the majority's] letter 


does not clearly state a basis for the result in anything like 


the way we normally handle such matters. I think they have 
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arbitrarily departed from our usual policies simply because of 
the identity of the complainant. They do not like Communists 
and recoil from the prospect of ruling that a statica should be 
required to provide time for one." Dissenting opinion of Com- 
missioner Cox. App. 28. "A...disturbing aspect of this case," 
Commissioner Johnson wrote, “is its implication that the Commis~ 
sion will not apply the Fairness Doctrine even-handecly, but will 
deny its benefits to those groups the majority of comnissioners find — 
‘subversive'". Dissenting opinion of Commissioner Johnson. App.47- 
Admittedly the majority does not state that this is the 
reason for their action. But, as each of the dissenters has 
pointed out, the majority really did not state a reason at all. 
Of their two asserted grounds for decision, they acknowledged 
that one would have lacked "decisional significance," standing 
alone, and that one bears no such relationship to the other as to 
warrant its apparent elevation as a result of the combination. 
With respect to the other (lack of “public importance" to the 
controversial issue being presented), the majority goes no further 
than to attribute it to the licensee as a claim. If the majority 
found that claim to be valid, it nowhere said so, nor assigned 


any reason for so finding it. The Commission conclusion having 


been reached without a fully stated rationale, it is not unreason- 


able to look to the Commission's total pattern of behavior for 
the real reason. It is particularly appropriate to do so where 
the Commission's conclusion is, as here, at odds with the policies 
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it has enunciated and with its previous application of the 


: ° | 
Fairness Doctrine. 


The licensee supplies a clue to the real Poeaa in its 
interpretation of a prior ruling by the Commission. In its response 
of May 1, 1969, it cited Tri-State Broadcasting Co., Ine., 40 FCC 
508, (1962), for the proposition that, petitioner being admittedly 
“a member of the Communist Party...she is not entitled to time to 
reply." Letter of Metromedia, Inc. to William B. Ray, May 1, 1969. 


App. 8-9. In Tri-State the Commission held that the Fairness 
Doctrine applies to require the presentation of views contrasting 
with those contained in the broadcast of a one-half See film 
entitled, "Communist Encirclement, 1961." The Commission found 
that there are varying views on "the most effective and proper 
way of combating Communism and Communist insiltration...", and 
that the prescription for combating Communism contained in that 
film presented one side of a controversial issue of public importance 
to which fairness required a response. However, in the course of 
its ruling the Commission said, "... it was not and is not the 
intention of the Commission that you make time available to 


Communists or the Communist viewpoint." 40 F.C.Cc. at 509. Seemingly, 


it was for the latter dictum that the licensee cited Tri-State. 


The Commission's majority, in their letter to this 
| 


petitioner, recites the licensee's reliance on Tri-State, and also 


attributes to it a reliance upon Storer Broadcasting Co., 11 Fcc 


OS 


2d 678 (1968) (although at no point in the licensee's only com- 
munication to the Commission in the record does the licensee cite 


Storer.) In Storer the Commission held that time should be made 


available to the DuBois Club for reply to an attack upon them for 


being Communist dominated. Commissioner Robert E. Lee dissented, 
stating: "The Fairness Doctrine ends at the international border and 
I would not take the responsibility of turning the microphone over 
to those who would advocate the overthrow of the government by other 
than the democratic process." 11 FCC 2nd at 68i. In principle 

the majority's conclusion in Storer is not at odds with Commissioner 
Lee's position, for the issue as to which reply time is found neces- 
sary is simply whether the complainant is in fact a Communist. 
“_..Phe licensee cannot aver that the attack is true and therefore 
there is no need to let the public hear the other side," the 
majority concluded. 11 Fcc 2nd at 679. 

If the Commission intended to adopt Commissioner Lee's 
position in Storer as its policy, or if its holding in the present 
case has the effect’ of doing so anyway, its actions violate 
the due process clause of the Fifth Amendment. Yick Wo v. Hopkins, 
118 U.S. 356 (1886) (applying the identical clause of the Fourteenth 
Amendment to state action); Vitarelli v. Seaton, 359 u.S. 535 (1959) . 

More seriously, the arbitrary discrimination against a 


party because of her exercise of First Amendment rights of belief, 


speech and association -- done in a ruling affecting che further 
exercise of her First Amendment rights* raises even more profound 
constitutional issues. It is precisely for the cnooneiar group 
and the hated opinion that constitutional limitations surround 
an administrative agency's powers to penalize or inhibit the 
exercise of political rights. See Abrams v. United states, 250 
U.S. 616, 630 (1919) (Holmes, J., dissenting). Once having adopted 
its fairness doctrine, the Commission may not deny its benefits 
to Mrs. Healey because of her beliefs, speech and associations. 
Speiser v. Randall, 357 U.S. 513 (1958); Sherbert v. Verner, 374 
U.S. 398 (1963). 

Moreover, it is indeed doubtful that the commission 
would be free to abandon its Fairness Doctrine without some other 
provision for the free speech rights of those who have not been 
Sn IEEECE broadcast frequencies. The Communications act authorizes 
a series of monopolies in the control of such frequencies. The 
effect of granting a license to one broadcaster is to deny that 


frequency to all others. Since the number of frequencies avail- 


able is far smaller than the number of those who may wish at any 


| 
time to exercise free speech rights, the grant of such monopolies, 
| 
* "...as far as the First Amendment is concerned those who are 
licensed stand no better than those to whom licenses are refused." 


Red Lion Broadcasting Co. v- F.C.C., supra, 395 U.S. at 389. 


standing alone, would be an unconstitutional denial of a 
forum for the exercise of First Amendment rights to all except 
licensees. cf. Hague v. CIO, 307 U.S. 496 (1939); Wolin v. 
Port of New York Authority, 392 P.2d 83 (2d Cir. 1968). There 
may be many ways of satisfying the First Amendment claims to 
this forum for those who are not granted broadcast licenses, 
but the way the Commission has chosen to do so is the Fairness 
Doctrine. Its suspension or termination, without other pro~ 
vision for First Amendment rights, would transform freedom of 
speech with respect to broadcasting from a constitutionally 


guaranteed right into an unusual privilege permitted only to 


those enjoying the favor of an administrative agency. See Red 


Lion Broadcasting Co. v. F.C.C., supra, 395 U.S. at 390. Its 
suspension as to Mrs. Healey alone (or as to the members of her 


class) can stand on no firmer constitutional footing. 


rr 


THE LICENSEE'S OBLIGATION IN THIS CASE IS TO 
PERMIT PETITIONER TO USE ITS FACILITIES TO RESPOND. 


In its 1949 report on Editorializing by Broadcast 
Licensees, supra, the Commission noted the case of personal attacks 
as one involving special considerations under the Fairness Doctrine: 

. « - elementary considerations of fairness may 


dictate that time be allocated to a person or 
group which has been specifically attacked over 


the station, where otherwise no such obligatio mn 
would exist. 13 F.c.c. at 1252. 


In its application of the Fairness Doctrine to personal attacks 


the Commission has consistently adhered to this view, eé.g., 


40 F.C.C. 632 (1965) .** 
Fundamentally, no effort made by the licensee to pro- 
vide the listener with the viewpoint of the person attacked 


can be the equivalent of the response from that person himself. 

| 

Nor is it enough that he [the listener] should hear 

the arguments of his adversaries from his own teachers, 

presented as they state them, and accompanied by 

what they offer as reputations. That is not, ‘the 

way to do justice to the arguments, or bring 

them into real contact with his own mind. He must 

be able to hear them from persons who actually 

believe them; who defend them in earnest, and do 

their very utmost for them. J.S. Mill, On Liberty, 


32 (McCallum ed. 1947), quoted in Red Lion Broad 
casting Co. v. F.C.C., supra, 395 U.S. at 392, n.18. 


<rIr 


| 
THE COMMISSION'S FIFTEEN MONTHS OF INDECISION SHOULD 
HAVE GIVEN RISE TO INDEPENDENT RIGHTS IN PETITIONER 


It is elementary that First Amendment rights require 
and enjoy a preferred position in constitutional adjudication -- 


**A special exception exists in the case of an attack upon a 
political candidate who, if he were permitted to respond would 
trigger a Section 315 right in his opponent or opponents. Times- 
Mirror Broadcasting Co., 40 F.C.Cc. 531 (1962). But even in this 
special circumstance the obligation at minimum runs to/a spokesman 
designated by the candidate. 47 C.F.R. 73.123(c). 


require it because of their fragility, enjoy it because of 

that fragility and their central importance in a democratic 
order. The delay which petitioner has here experienced 
illustrates that fragility: though the fairness doctrine be 
held to guarantee her viewpoint an airing, the passing of 

each month reduces the value of that airing to her. As the 
object of an attack made on February 17, 1969, her interest is 
in disabusing KTTV'’s hearers of the adverse impression Mr. Putnam 
stimulated. But the passage of time weakens memories of his 
specific charges; jutlimately only an overall negative impression 
remains. After substantial delay, the exercise of her right of 
reply will risk the incurring of greater injury because she 
must resurrect the Putnam charges in her hearers’ memories in 


order to refute them. The long unanswered charges have, during 


the period of silence, done injury to her that cannot be re- 


paired. The delayed response is less valuable to her. And 
through it all KITTV's hearers have been the losers for want of 
an opportunity to receive and evaluate her response. None of 
these serious injustices and public disadvantages is consistent 
with the democratic values which the First Amendment exists 


to assure. See Freedman v. Maryland, 380 U.S. 51 (1965). 


| 
It is, of course, too late to repair these injuries in 


Mrs. Healey's case. But, if correction in principle is to take 
place, it must be enunciated at some point. petitioner respect- 
fully suggests that it would be appropriate for courts possessed 
of jurisdiction to review F.c.Cc. actions to entertain Fairness 
Doctrine petitions whenever they find the agency‘s delay to have 
become unreasonable. (In a case involving no more investigation 
than the present one, two months after receipt of a complaint 
would be reasonable; in others a longer time might be required.) 
Since it would contribute to the orderly administration of the 
agency's affairs for it to be warned before the court begins 

to act on such matters, petitioner further suggests that the 


court add to its holding in the present case an admonition that 


will serve as such a warning. 


CONCLUSION 


For the reasons set forth, petitioner respectfully 


urges that the court set aside the order of the Commission 
| 


being reviewed and remand this matter to the Commission with 


directions to grant petitioner the relief sought in her com- 


plaint, Petitioner further urges that the court admonish the 


Commission to permit no future delays, in excess of the 


time reasonably required and that delays incurred hereafter 


will be treated as denials for purposes of judicial review. 


Respectfully submitted, 


Melvin L. Wulf 

American Civil Liberties Union 
Foundation 

156 Fifth Avenue 

New york, N. y. 10010 


Attorney for Petitioner 


APPENDIX 


RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


§73.679 Personal attacks; political editorials. - 
(a) When, during the presentation of views on a controversial 
issue of public importance, an attack is made upon the honesty, 
character, integrity or like personal qualities of an identi- 
fied person or group, the licensee shall, within a reasonable 
time and in no event later than one week after the attack, 
transmit to the person or group attacked (1) notification of 
the date, time and identification of the broadcast; (2) a script 
or tape (or an accurate summary if a script or tape is ‘not 
available) of the attack; and (3) an offer of a reasonable 


opportunity to respond over the licensee's facilities. | 
| 


(b) The provisions of paragraph (a) of this section shall 

not be applicable (i) to attacks on foreign groups or foreign 
public figures; (ii) to personal attacks which are made by 
legally qualified candidates, their authorized spokesmen, 

or those associated with them in the campaign, on other such 
candidates, their authorized spokesmen, or persons associated 
with the candidates in the campaign; and (iii) to bona fide 
newscasts, bona fide news interviews, and on on-the-spot 
coverage of a bona fide news event (including commentary or 
analysis contained in the foregoing programs, but the pro- 
visions of paragraph (a) shall be applicable to editorials of 
the licensee) . 


